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In The United States District Court 
For The District of Arizona 


Civil Action No. 967 Tucson 


UNITED STATES OF AMERICA, for the Use 
of APACHE POWDER COMPANY, a ecor- 
poration, Plaintiff, 

v. 


THE ASHTON COMPANY, INC., CONTRAC- 
TORS AND ENGINEERS, formerly ASH- 
TON BUILDING COMPANY, and MAR- 
DIAN CONSTRUCTION COMPANY, cor- 
poration engaged in Joint Venture as ASH- 
TON-MARDIAN COMPANY; THE TRAV- 
ELERS INDEMNITY COMPANY, a cor- 
poration; PIONEER CONSTRUCTORS, a 
corporation; and CONSTRUCTION MATE- 
RIALS COMPANY, a corporation, 

Defendants. 
COMPLAINT 


The United States of America, suing herein for 
the use and benefit of Apache Powder Company, 
a corporation, alleges: 


ia 
This action is brought under the Act of Congress 
of August 24, 1935, ¢ 642, §2, 49 Stat. 794, 40 
U.S.C.A. § 270b, on the payment bond of the con- 
tractor under a contract with the United States 
of America which was to be and was performed 
and executed within the District of Arizona. 
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dial 

Apache Powder Company is a New Jersey cor- 
poration, authorized to do business in the State 
of Arizona. The Ashton Company, Inc., Contrac- 
tors and Engineers, formerly Ashton Building 
Company, and Mardian Construction Company are 
Arizona corporations engaged in a Joint Venture 
as Ashton-Mardian Company. The Travelers In- 
demnity Company is a Connecticut corporation, 
authorized to do business in the State of Arizona. 
Pioneer Constructors and Construction Materials 
Company are Arizona corporations. 


III. 

On or about March 30, 1956, the defendants, The 
Ashton Company, Inc., Contractors and Engineers, 
as Ashton Building Company, and Mardian Con- 
struction Company, engaged in a Joint Venture 
as Ashton-Mardian Company, duly entered into a 
contract in writing with the United States of 
America, Corps of Engineers, United States Army, 
wherein and whereby it was agreed that said de- 
fendants were to furnish the material and perform 
the work for the construction and completion of 
Air Foree Station T'M-181, a radar station five 
miles North of Ajo, Pima County, State of Ari- 
zona, in accordance with plans and specifications 
and terms and conditions, therein specifically set 
forth, in consideration whereof the United States 
of America agreed to pay said defendants the sum 
of Two Million Three Hundred Fifty-one Thou- 
sand Six Hundred Thirty-seven and no/100ths 
Dollars ($2,351,637.00). 
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IV. 

On or about March 30, 1956, pursuant to the 
Act of Congress of August 24, 1935, ¢. 642, §1, 49 
Stat. 793, 40 U.S.C.A. $270a, and purswant to 
the terms of the aforesaid contract, said Ashton- 
Mardian Company, a Joint Venture, as principal, 
and defendant The Travelers Indemnity Company, 
as surety, for a valuable consideration, made, exe- 
euted, and delivered to the United States of 
America their Payment Bond in the sum of Nine 
Hundred Forty Thousand Six Hundred Fifty-five 
and 04/100ths Dollars ($940,655.04), the condition 
of which bond, as required by the said Act of 
Congress, is that the said principal shall promptly 
make payment to all persons supplying labor and 
material in the prosecution of the work provided 
in said contract. 

Vv. 

On or about March 30, 1956, said Ashton-Mar- 
dian Company, a Joint Venture, as the prime con- 
tractor under said contract with the United States 
of America, entered into a subcontract with de- 
fendant Pioneer Constructors for the performance 
and completion of certain parts of the work, speei- 
fied in said subcontract, which were to be per- 
formed and completed under said contract with 
the United States of America, in accordance with 
the plans and specifications and terms and condi- 
tions of said prime contract, in consideration 
whereof said prime contractor agreed to pay to 
said defendant Pioneer Constructors the sum of 
Four Hundred One Thousand Two Hundred Seven- 
teen and 83/100ths Dollars ($401,217.83). 
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VI. 

Upon information and belief, the said Ashton- 
Mardian Company, as the prime contractor, and 
defendant Pioneer Constructors, as a subcontrac- 
tor, under said contract with the United States 
of America, entered upon the performance of said 
prime contract and subcontract and furnished 
labor and material therefor, but, without any notice 
to Apache Powder Company by any of the defend- 
ants and without any knowledge thereof by Apache 
Powder Company, said subcontract with defend- 
ant Pioneer Constructors was terminated on or 
about November 1, 1956. 


VII. 

That, without any notice to Apache Powder 
Company by any of the defendants and without 
any knowledge thereof by Apache Powder Com- 
pany, on or about November 1, 1956, said Ashton- 
Mardian Company, a Joint Venture, as the prime 
contractor under said contract with the United 
States of America, entered into a subcontract with 
defendant Construction Materials Company for the 
performance and completion of certain parts of 
the work, specified in said subeontract, which were 
to be performed and completed under said econ- 
tract with the United States of America, in accord- 
ance with the plans and specifications and terms 
and conditions of said prime contract, in considera- 
tion whereof said prime contractor agreed to pay 
to said defendant Construction Material Company 
the sum of Two Hundred Sixty-six Thousand Three 
Hundred Ninety-one and 66/100 Dollars ($266,- 
391.66). 
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WPL. 

Upon information and belief, the work to be 
performed under said subcontract of November 1, 
1956, by defendant Construction Materials Com- 
pany, was identical with the work to be performed 
under said subcontract of March 30, 1956, by de- 
fendant Pioneer Constructors, and said two sub- 
eontracts were in fact one and the same subcon- 
tract, part of which was performed and com- 
pleted by defendant Pioneer Constructors and the 
remainder of which was performed and completed 
by defendant Construction Materials Company. 


IE. 

That from and including June 138, 1956, to and 
including March 12, 1957, on an open account at 
the special instance and request of defendants 
Pioneer Constructors and Construction Materials 
Company, Apache Powder Company, being then 
informed and believing that Construction Materials 
Company was a division of Pioneer Constructors, 
and having reason to believe it was furnishing all 
of said material to Pioneer Constructors under said 
subcontract of March 30, 1956, furnished material 
consisting of explosives and blasting supplies to 
Pioneer Constructors and Construction Materials 
Company for use in the prosecution of the work 
under said subcontracts and said prime contract 
with the United States of America, of the agreed 
and reasonable value of Thirty-three Thousand 
Four Hundred Fifty-three and 71/100ths Dollars 
(€33,453.71), which material was delivered by 
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Apache Powder Company on said radar station 
job and was used by defendants Pioneer Construc- 
tors and Construction Materials Company in the 
prosecution of the work under said subcontracts 
and said prime contract with the United States of 
America. 

Me. 

There remains due, owing, and unpaid to Apache 
Powder Company from defendants Pioneer Con- 
structors and Construction Materials Company, 
after all payments and credits have been allowed, 
upon said material furnished, delivered, and used 
as aforesaid, the sum of Twenty Thousand Nine 
Hundred and 69/100ths Dollars ($20,900.69), no 
part of which sum has been paid, although pay- 
ment thereof has been duly demanded. 


XI. 

The last of said material was furnished and 
delivered by Apache Powder Company on or about 
March 12, 1957, and, pursuant to the Act of 
Congress of August 24, 1935, ce. 642, § 2, 49 Stat. 
794, 40 U.S.C.A. $270b, and within ninety (90) 
days from the date on which the last of said mate- 
rial was furnished and delivered, to-wit, on April 
20, 1957, Apache Powder Company gave wmitten 
notice to Ashton Building Company, Mardian Con- 
struction Company, and Ashton-Mardian Company, 
a Joint Venture, the prime contractor under said 
eontract with the United States of America, stating 
with substantial accuracy the balance due and 
amount elaimed by Apache Powder Company and 


E————— 
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the names of the parties to whom the material 
was furnished, which notice was served in_ the 
manner required by said Act of Congress. 


XII. 

Upon information and belief, defendant Con- 
struction Materials Company and said Ashton- 
Mardian Company, continued to perform said sub- 
contract and said prime contract with the United 
States of America, and performance thereof has 
been completed, but final settlement of said con- 
tract with the United States of America has not 
been made. 

XITI. 

That a period of ninety (90) days after the day 
on which the last of said material was furnished 
and delivered has expired, and that one (1) year 
after the date of final settlement of said contract 
with the United States of America has not ex- 
pired. 


Wherefore, the United States of America, on 
behalf and to the use of Apache Powder Com- 
pany, prays judgment against said defendants for 
the sum of Twenty Thousand Nine Hundred and 
69/100ths Dollars ($20,900.69) with interest, for 
costs of suit herein incurred, and for such other 
and further relief as the Court may deem just 
and proper. 

EVANS, KITCHEL & JENCKKES, 
{s/f By ALFRED B. ARR: 
Attorneys for Plaintiff. 


[Endorsed]: Filed June 17, 1957. 
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ANSWER OF DEFENDANTS THE ASHTON 
COMPANY, INC., CONTRACTORS AND 
ENGINEERS, formerly ASHTON BUILD- 
ING COMPANY, and MARDIAN CON- 
STRUCTION COMPANY, corporations en- 
gaged in Joint Venture as ASHTON-MAR- 
DIAN COMPANY 


Comes now the defendants The Ashton Company, 
Ine., Contractors and Engineers, formerly Ashton 
Building Company, and Mardian Construction 
Company, corporations engaged in Joint Venture 
as Ashton-Mardian Company, and in answer to 
plaintiff’s complaint filed herein, admit, deny and 
allege as follows: 

18 

Admit the allegations contained in paragraphs 

I, UJ, UI, 1V and V of plaintiff’s complaint. 


Like 

In answer to Paragraph VI of plaintiff’s com- 
plaint, admit the allegations set forth in paragraph 
VI of plaintiff’s complaint except the allegation 
that the plaintiff was not notified and had no 
knowledge as to the termination of said subcon- 
tract and as to those allegations, the defendants 
allege that they have no knowledge or information 
sufficient to form a belief as to the truth thereof 
and therefore deny the same. 


III. 
Admit. the allegations set forth in paragraph 
VII of plaintiff’s complaint except the allegation 


The Ashton Company, Ince., et al. 11 


that the plaintiff was without notice or knowledge 
of the contract referred to in said paragraph and 
as to those allegations, the defendants allege that 
they have no knowledge or information sufficrent 
to form a belief as to the truth thereof and there- 
fore deny the same. 

TVe 

In answer to paragraph VITI of plaintiff’s com- 
plaint, adinit that the work to be performed under 
the subcontract to the defendant Construction Mate- 
rials Company was included in the prime subcon- 
tract with the defendant Pioneer Constructors, 
which work was not completed prior to the ter- 
mination of the Pioneer Constructors’ subcontract; 
deny that said subcontracts were one and the same 
and deny that the work called for in the Construc- 
tion Materials Company’s subcontract has been 
completed. 

V. 

In answer to paragraph IX and X of. plaintiff’s 
complaint, allege that they have no knowledge or 
information sufficient to form a belef as to the 
truth of the allegations contained in said para- 
graphs IX and X of the complaint and therefore 
deny the same. 

VI. 

In answer to paragraph XI of plaintiff’s com- 
plaint, admit that the plaintiff did send written 
notice to these defendants of plaintiff’s claim, as in 
said paragraph alleged. These defendants allege, 
however, that they have no knowledge or informa- 
tion sufficient to form a belief as to whether or not 
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said notice was received within ninety days from 
the date on which plaintiff furnished or supplied 
the last of the materials on which the claim is 
based and therefore demes this portion of para- 
graph XI. 

VII. 

In answer to paragraph XIT of plaintiff’s com- 
plaint, admit that the defendant Construction Ma- 
terials Company and these defendants continued to 
perform the subcontract of the defendant Con- 
struction Materials Company and the prime con- 
tract of these defendants with the United States 
of America, but deny that performanee thereof 
has been completed and admit that final settlement 
of said contract with the United States of America 
has not been made. 

Vale. 

Admit the allegations contained in paragraph 

XIII of plaintiff’s complaint. 


Wherefore, these defendants pray that plaintiff 
take nothing by its complaint and for their costs 
herein expended. 


HALL, CATLIN & MOLLOY, 
/s/ By HAMILTON R. CATLIN, 
Attorneys for defendants The Ashton Company, 
Ine, Contractors and Engineers, formerly 
Ashton Building Company, and Mardian Con- 
struction Company, corporations engaged in 
Joint Venture as Ashton-Mardian Company. 


Notice of Mailing Attached. 
[Endorsed]: Filed June 21, 1957. 
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In The District Court of the United States 
In and For The Distnct of Arizona 


No. Civ.—967 Tue. 


UNITED STATES OF AMERICA, for the Use 
of APACHE POWDER COMPANY, a cor- 
poration, Plantar, 

VS. 


THE ASHTON COMPANY, INC., CONTRAC- 
TORS AND ENGINEERS, formerly ASH- 
TON BUILDING COMPANY, and MAR- 
DIAN CONSTRUCTION COMPANY, cor- 
porations engaged in Joint Venture as ASH- 
TON-MARDIAN COMPANY; THE TRAV- 
ELERS INDEMNITY COMPANY, a cor- 
poration; PIONEER CONSTRUCTORS, a 
corporation; and CONSTRUCTION MATE- 
RIALS COMPANY, a corporation, 

Defendants. 


THE ASHTON COMPANY, INC., CONTRAC- 
TORS AND ENGINEERS, an Arizona Cor- 
poration, and MARDIAN CONSTRUCTION 
COMPANY, an Arizona Corporation, dba 
ASHTON-MARDIAN COMPANY, a _ joint 
venture, Third Party Plaintiffs, 


Vo. 


HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, a corporation, 
Third Party Defendant. 
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MOTION FOR MORE DEFINITE 
STATEMENT 


Comes now the third party defendant, Hartford 
Accident and Indemnity Company, a corporation, 
and moves for a more definite statement of plain- 
tiff’s complaint in this, to-wit: that it furnish an 
account of the material alleged to have been fur- 
nished to Pioneer Constructors prior to Novem- 
ber 1, 1956 and to defendant Construction Mate- 
rials Company subsequent to said date for the rea- 
son that said materials, if any, were furnished 
under different contracts and under different bonds 
and that different defenses are available to this 
third party defendant in connection with materials 
furnished to defendant Pioneer Constructors than 
are available in connection with materials fur- 
nished to Construction Materials Company. 


CONNER & JONES, 
/3/ By A. 0. FOHNSOR, 
Attorneys for Third Party 
Defendant. 


Memorandum of Points and Authorities 


Rule 12 (e) provides for a more definite state- 
ment. Jt is respectfully submitted, that plaintiff’s 
complaint in effect attempts to set up two separate 
causes of aetion, one against defendant Ashton- 
Mardian Company and defendant Pioneer Con- 
structors and the other against Ashton-Mardian 
Company and Construction Materials Company, 
and third party defendant further submits that 
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different defenses are available on the two causes 
of action and therefore to properly plead the said 
complaint third party defendant should have this 
more definite statement. 


CONNER & JONES, 
/s/ By A O. JOHNSON, 
Attorneys for Third Party 
Defendant. 


Notice of Mailing Attached. 
[Endorsed]: Filed July 10, 1957. 
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PLAINTIFF’S RESPONSE TO THIRD PARTY 
DEFENDANT’S MOTION FOR MORE 
DEFINITE STATEMENT 


Comes Now the plaintiff, United States of 
America, for the use of Apache Powder Company, 
and, in response to the Motion for More Definite 
Statement, requesting an account of the materials 
furnished to defendant Pioneer Constructors prior 
to November 1, 1956, and to defendant Construc- 
tion Materials Company subsequent to that date, 
filed herein by Hartford Accident and Indemnity 
Company, third party defendant, states as follows: 


1. The materials furnished by Apache Powder 
Company prior to November 1, 1956, for use in 
the prosecution of the work under the prime c¢on- 
tract with the United States of America, were 
furnished from and including June 13, 1956, to 
and including October 24, 1956, were of the agreed 
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and reasonable value of $20,900.39, and were fur- 
nished to Pioneer Constructors. 

2. The materials furnished by Apache Powder 
Company subsequent to November 1, 1956, for use 
in the prosecution of the work under the prime 
contract with the United States of America, were 
furnished from and ineluding November 2, 1956, 
to and including March 12, 1957, were or tie 
agreed and reasonable value of $12,553.32, and were 
furnished to Pioneer Constructors and Construc- 
tion Materials Company. Such materials were de- 
livered to Construction Materials Company, but 
were invoiced to Pioneer Constructors, Apache 
Powder Company then being informed and believ- 
ing that Construction Materials Company was a 
division of Pioneer Constructors, and believing and 
haying reason to believe it was furnishing all of 
said material to Pioneer Constructors under the 
subcontract of March 30, 1956. 


EVANS, KITCHEL & JENCKES, 
/s/ By ALFRED B. CARR, 
Attorneys for Plaintiff. 


Notice of Mailing Attached. 


[Endorsed]: Filed July 16, 1957. 
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ANSWER OF DEFENDANT PIONEER 
CONSTRUCTORS, A CORPORATION 
Comes now the defendant, Pioneer Constructors, 

a corporation, and in answer to plaintiff’s com- 
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plaint filed herein, admits, denies and alleges as 
follows: 


1. Incorporates herein by reference, the same 
as if they were set forth herein in full, paragraphs 
T through VITT of the pleading heretofore filed im 
the above entitled cause, entitled, “Answer of De- 
fendants The Ashton Company, Inc., Contractors 
and Engineers, formerly Ashton Building Com- 
pany, and Mardian Construction Company, cor- 
porations engaged in Joint Venture as Ashton- 
Mardian Company.”’ 


2. This defendant specifically alleges that the 
notice referred to in paragraph XI of plaintiff’s 
eomplaint was not furnished and delivered by the 
plaintiff within 90 days from the date on which 
the last of any material was furnished and deliv- 
ered to this defendant. 


Wherefore, this defendant prays that plaintiff 
take nothing by its action or complaint and that 
the same should he dismissed against this defend- 
ant and that this defendant recover its costs herein 
expended. | 

FICKETT & DUNIPACH, 
/8/ By FRED W. FICKETT, 
Attorneys for Defendant Pioneer 
Constructors, a Corporation. 


Notice of Mailing Attached. 


[Kndorsed]: Filed July 18, 1957. 
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ANSWER OF THIRD PARTY DEFENDANT 
TO PLAINTIFE’S COMPLAINT 


Comes now the third party defendant, Hartford 
Accident and Indemnity Company, a corporation, 
and for its answer to plaintiff’s complaint and to 
plaintiff’s more definite statement thereon admits, 
denies and alleges as follows: 


I. 
Admits the allegations set forth in paragraphs 
I, II, IIT and V of said complaint; 


asle 

Alleges that it is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the allegations set forth in paragraph IV of said 
eomplaint; 

TEL. 

Admits the allegations set forth in paragraph 
VI of said complaint except the allegations that the 
termination of the contract with Pioneer Construe- 
tors was without notice to or knowledge by plain- 
tiff and in this connection on information and be- 
hef alleges that notice was given to plaintiff of 
said termination and that plaintiff had knowledge 
thereof ; 


Ly. 
Admits the allegations set forth in paragraph 


VIT of said complaint except the allegation that 
the matters and things set forth therein were with- 
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out notice to or knowledge thereof by plaintiff and 
in this connection alleges on information and belief 
that plaintiff had notice and knowledege thereof; 
V. 
Denies the allegations set forth in paragraph 
VIII of said complaint; 


VI. 

In answer to the allegations set forth in para- 
eraph IX of said complaint admits that plaintiff 
furnished materials to Pioneer Constructors and 
Construction Materials Company; alleges that it is 
without knowledge or information sufficient to 
form a belief as to the truth of the allegation as 
to the agreed and reasonable value of said mate- 
rials; denies each and every allegation set forth 
in paragraph IX not herein specifically admitted ; 


VII. 

In answer to the allegations set forth in para- 
graph X of said complaint this defendant alleges 
on information and belief that no sum is owing 
to plaintiff by defendant Construction Materials 
Company and alleges on information that defend- 
ant Construction Materials Company has paid 
plaintiff for all materials furnished to said de- 
fendant by plaintiff; alleges that it is without 
knowledge or information sufficient to form a be- 
hef as to the truth of the remaining allegations 
set forth in said paragraph X; 


; VITL. 
Denies the allegations set forth in paragraph 
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XI of said complaint and in this connection alleges 
that the subcontract of defendant Pioneer Con- 
structors was terminated as of November 1, 1956, 
and from and after said date no work was done on 
said job on said subcontract nor were any mate- 
rials purchased by or furnished to said Pioneer 
Constructors from and after the first day of No- 
vember, 1956, and that no notice was given to the 
prime contractor on said job by plaintiff within 
ninety days from the date on which the last of the 
material was furnished by it to defendant Pioneer 
Constructors; 
TX. 

In answer to the allegations set forth in para- 
graph AIT alleges that it 1s without knowledge or 
information sufficient to form a belief as to the 
truth of the allegation that performance thereof 
has been completed; admits the remaining allega- 
tions set forth in said paragraph. 


Xx. 
Admits the allegations set forth in paragraph 
XIIT of said complaint; 


KI. 
Denies each and every allegation set forth in said 
complaint not specifically admitted herein; 


XII. 
Further answering, third party defendant al- 
leges that complaint does not state a claim upon 
whieh relief can be granted. 


The Ashton Company, Inc., et al. 21 
weed. Ld, 


In answer to the allegations set forth in para- 
graph 1 of plaintiff’s response to motion for more 
definite statement, third party defendant alleges 
that it is without knowledge or information § suffi- 
cient to form a belicf as to the truth of the alle- 
gations set forth therein and therefore denies the 
same ; 


ALY. 


In answer to the allegations set forth in para- 
graph 2 of said response, third party defendant 
admits that plaintiff furnished materials to de- 
fendant Construction Materials Company; alleges 
that it 1s without knowledge or information suffi- 
cient to form a belief as to the truth of the alle- 
cation as to the value of said materials; denies that 
any materials were furnished to defendant Pioneer 
Constructors subsequent to November 1, 1956; ad- 
mits that said materials were delivered to said 
Construction Materials Company; denies each and 
every allegation set. forth in said paragraph 2 not. 
herein specifically admitted and further alleges on 
information and belief that Construction Mate- 
rials Company has paid plaintiff for all materials 
furnished to said Construction Maternals Com- 
pany ; 

XV. 

Denies each and every allegation set forth in 

said response not herein specifically admitted. 


Wherefore, third party defendant prays that de- 
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fendant take nothing by its complaint and for its 
costs herein expended. 


CONNER & JONES, 
/s/ By A. O. JOHNSON, 
Attorneys for Third Party 
Defendant. 


Notice of Mailing Attached. 
[Endorsed]: Filed July 23, 1957. 


[Title of District Court and Cause. | 


ANSWER OF DEFENDANT THE TRAVEL- 
ERS INDEMNITY COMPANY, A COR- 
PORATION 


Comes now the defendant The Travelers Indem- 
nity Company, a corporation, and in answer to 
plaintiff’s complaint filed herein, admits, denies and 
alleges as follows: 

I. 

Admits the allegations contained in paragraphs 

I, II, II, IV, and V of plaintiff’s complaint. 


i. 

In answer to paragraph VI of plaintiff’s com- 
plaint, admits the allegations set forth in paragraph 
VI of plaintiff’s complaint except the allegation 
that the plaintiff was not notified and had no 
knowledge as to the termination of said subeon- 
tract and as to those allegations, this defendant 
alleges that it has no knowledge or information 
sufficient to form a belief as to the truth thereof 
and therefore denies the same. 
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KIT, 

Admits the allegations set forth in paragraph 
VII of plaintiff’s complaint except the allegation 
that the plaintiff was without notice or knowledge 
of the contract referred to in said paragraph and 
as to those allegations, this defendant alleges that 
it has no knowledge or information sufficient to 
form a belief as to the truth thereof and therefore 
denies the same. 

IV. 

In answer to paragraph VIII of plaintiff’s com- 
plaint, admits that the work to be performed under 
the subcontract to the defendant Construction Ma- 
terials Company was included in the subcontract 
with the defendant Pioneer Constructors, which 
work was not completed prior to the termination of 
the Pioneer Constructors’ subcontract; denies that 
said subcontracts were one and the same and denies 
that the work called for in the Construction Mate- 
rials Company’s subcontract has been completed. 


ve 
In answer to paragraph IX and X of plaintiff’s 
complaint alleges that it has no knowledge or infor- 
mation sufficient to form a belief as to the truth of 
the allegations contained in said paragraphs [IX 
and X of the complaint and therefore denies the 
same. 
WAL, 
In answer to paragraph XI of plaintiff’s com- 
plaint, admit that the plaintiff did send written 
notice to the defendant The Ashton Company, Inc., 
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Contractors and Engineers, and Mardian Construc- 
tion Company, corporations engaged 1n a joint ven- 
ture as Ashton-Mardian Company, as in said para- 
graph alleged. This defendant, however, alleges that 
it has no knowledge or information sufficient to 
form a belief as to whether or not said notice was 
received within ninety days from the date on which 
plaintiff furnished or supplied the last of the mate- 
rials on which the claim is based and therefore 
denies this portion of paragraph XI. 


VII. 


In answer to paragraph XII of plaintiff’s com- 
plaint, admits that the defendant Construction Ma- 
terials Company and the defendant The Ashton 
Company, Inc., Contractors and Engineers, and 
Mardian Construction Company, corporations en- 
gaged in a joint venture as Ashton-Mardian Com- 
pany, continued to perform the subcontract of the 
defendant Construction Materials Company and the 
prime contract of said defendant with the United 
States of America, but denies that the performance 
thereof has been completed and admits that final 
settlement of said contract with the United States 
of America has not been made. 


Wiis 


Admits the allegations contained in paragraph 
XIUTI of plaintiff's complaint. 


Wherefore, this defendant prays that plaintiff 


lia i ————- 
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take nothing by its complaint and for its costs 
herein expended. 
HALL, CATLIN & MOLLOY, 
/s/ By HAMILTON R. CATLIN, 
Attorneys for defendant The Trav- 
elers Indemnity Company. 
Notice of Mailing Attached. 


[Endorsed]: Filed August 1, 1957. 


[Title of District Court and Cause. ] 


PRE-TRIAL CONFERENCE 

The Above Entitled Matter came on regularly for 
hearing on the 30th day of January, 1958, before 
the Honorable James A. Walsh, Judge of the 
United States District Court, Federal Courthouse, 
Tueson, Arizona, commencing at the hour of 10:00 
o’clock a.m. on said day and the following proceed- 
ings were had, to wit: [4]* 

The Court: That is right. 

What is the view of counsel as to this method of 
procedure to keep it a little more simple: If we 
separate for trial and try first the issues made by 
the complaints and answers to the complaints with 
the right of all who are parties to participate in 
that trial and to adduce evidence that bears on the 


issues made by the complaints and answers to the 
complaints. 


*Page numbers appearing at top of page of Reporter’s Tran- 
script of Pre-Trial Conference. 
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What I am getting at, we have the question of 
release here; Mr. Johnson has it in one of his an- 
swers. We have the question of counterclaims and 
erossclaims and third party claims and all of those 
are subsidiary, of course, to there being recovery 
on the complaints. It seems to me that the logical 
way to approach it would be to try the case on the 
complaints and answers and then, depending on the 
judoment [5 |) ee 


Mr. Johnson: It seems to me that is logical. 

The Court: What is the thinking of counsel to 
confining the original trial to the issues made by 
the complaints and the answers? 

Mr. Fickett: JI think it is a very practical sug- 
gestion. 

Mr. Catlin: Mr. Johnson would be interested in 
participating in that stage only. 

The Court: I said that all parties would be enti- 
tled to participate and offer proof, because they all 
have a stake. 

In other words, what we are doing actually is 
merely trying the case in stages and not cutting 
anybody out of a right that they would have had if 
we tried it all at onee. What I am trying to do is 
avoid having to take up those things unless they 
really have to be decided. 

Well, unless there is objection to the date set, we 
will proceed on that basis and try the issues made 
by the complaints and the answers to the complaints 
with the right of all parties to participate and to 
offer evidence within those issues. 
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Mr. Carr: Are both of these eases set on 
March 4? 


The Court: They are not consolidated but they 
are set at the same time because we have common 
issues of fact, IT am sure, and probably at law. [7] 
ee aoe Sees 

The Court: In the Apache Powder ease, as I got 
the issues from the pleadings, assuming there again 
there is no real issue as to whether materials were 
furnished by Apache Powder and as to the amounts 
paid for the materials, first, was there in fact 
and/or in law actually only one subcontract under 
which the use plaintiff furnished all of the material. 


They take the position that this was all actually 
just one subcontract and that they furnished all of 
their material under one subcontract, and that actu- 
ally is denied by the defendants. 


The second issue, as I see it, would be if there 
was in fact and/or in law only one subcontract, 
were sufficient notices given within ninety days. 

The third one would be if there was more than 
one subcontract, is there any estoppel against the 
prime contractor and the surety claiming that the 
use plaintiffs furnished materials under two dis- 
tinet subeontracts and were required to give ninety 
days notice on material furnished under such sub- 
contract; if, in fact, there were two subcontracts, 
[11] is there any estoppel against the prime and 
the surety to claim that there were two and that 
the notice was required on each. 


The fourth issue that I see is, did the use plain- 
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tiffs have actual notice of the change of subeon- 
tractors. 

The fifth would be, did the use plaintiffs furnish 
materials to Pioneer as Pioneer and to Construction 
as Construction, extending eredit to the specific 
company to which the materials were furnished. 

Sixth, were the use plaintiffs charged with notice 
that they were dealing with a new and different 
subcontractor after November 1, 1956, and if so, 
when did they become charged with that notice. 

Those are the issues as I would frame them. Does 
anybody have any additional ideas? 

Mr. Carr: I just have two questions here, your 
Honor, as to seope of evidence that might be intro- 
duced under each. 

Under number one, is it understood that evidence 
may be introduced to the effect that the two subcon- 
tractors had the same offices, some of the same offi- 
ces, employees; that the two subcontracts were per- 
formed under the same management, generally the 
same equipment and personnel and the use of the 
same supplies and the same suppliers. 

It is my understanding of this question that that 
type of evidence would be admissible under that 
issue. I [12] just wanted to verify it. 

The Court: I would say so, yes. 

Mr. Johnson: JI assume, your Honor, by making 
that ruling now is not precluding us from objecting 
to the admissibility of that evidence at the trial? 

The Court: Oh, no. 

Mr, Carr: Under two, if there was in faet 
and/or in law only one subcontractor, were suffi- 
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cient notices given within ninety days. I assume 
there is no dispute as to the delivery of the notice 
by Apache dated April 25th as alleged in the com- 
plaint? It would be a matter of a few moments to 
introduee it, but 

Mr. Catlin: Is that attached to the pleadings? 

Mr. Carr: No, a copy isn’t attached. The allega- 
tion was made. ‘hat is in paragraph cleven of the 
complaint. 

Mr. Johnson: J might state at this time that 
only Ashton-Mardian and Apache knows how that 
notice was delivered, whether it was registered mail 
or by process. Now, whether it was actually served 
that way, I don’t know. 

The Court: The eases hold that regular mails are 
sufficient. The Supreme Court of the United States 
has so held. You ean’t get any higher than that. The 
Court says what the Statute is aiming at is to get 
the notice, and if regular mail was received, it 
doesn’t have to be registered. 

Mr. Carr: As a matter of fact, it was, your 
Honor. It was just a detail of evidence as to proof 
of the receipt [13] of the notice as of that date at 
that specific time, of course, saving the question as 
to whether the notice was filed within the time re- 
quired. 

You admit service of the notice as alleged, but do 
not state whether or not it was within ninety days. 

Mr. Catlin: I thought that was the case. 

Mr. Fickett: That admission answers your ques- 
tion, doesn’t it, Mr. Carr? 

Mr. Carr: Except that I don’t believe it is uni- 
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form through the pleadings of all of the defendants. 

The Court: Are any of the defendants or third 
party defendants going to go into the actual giving 
of the notice? In other words, are you in disagree- 
ment with Ashton-Mardian’s admission ? 

Mr. Fickett: May I state that Pioneer agrees 
with Ashton-Mardian’s admission. 

Mr. Johnson: You say you sent this by regis- 
tered mail? Do you have the registered receipt 
showing the date? 

Myr. Cart: Yes. 

Mr. Johnson: Do you have it with you now? 

Mr. Carry: No, @ dont. 

Mr. Johnson: Well, whatever date that regis- 
tered receipt shows, we will take that as the date. 

I will state this: We will be bound by Ashton- 
Mardian’s admission that notice was received. 
TI don’t think [14] they have alleged or admitted 
the date. That may be the material angle but we 
don’t have the information on it. 

Mr. Carr: In paragraph three reference is made 
as to estoppel. 

The Court: The question is whether or not evi- 
dence would be admissible under that as to the rea- 
sons for the consideration for and the ecireum- 
stances surrounding the termination of the Pioneer 
contract and the execution of the Construction Ma- 
terial’s contract. 

Mr. Carr: We have very little evidence as yet as 
a result of the depositions of Mr. Skorpick and Mr. 
Simmons, but there is some question, and in view 
of the Court’s use of the word “estoppel” and sug- 
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gesting the question of estoppel here, we think that 
is material and might be neeessary for us to go into 
that question. 

The Court: I could only say in the absence of 
some specific matters, Mr. Carr, that anything that 
would bear on this issue, that I am not foreclosing 
objections to it again, but T am telling you that I 
would be inclined to hear anything that was rele- 
vant on the issue of estoppel. 

Mr. Carr: And under four, “Did the use plain- 
tiffs have actual notice of the change of subcon- 
tractors?’’, I assume under that, your Honor, that 
you include everything—that is for the benefit of 
the defendants as well as the plaintiffs—would in- 
clude anything that might be considered as direct 
and [15] actual notice for something which might 
have and should have put the use plaintiffs on 
notice? 

The Court: I had in mind the latter more nearly 
in six, even though they didn’t have actual notice, 
were they in possession of such facts that they were 
charged with notice. 

Mr. Carr: Just so those are included. Those are 
all of my questions. [16] 

% * + € * 

Mr. Thompson: Now Construction Materials 
isn’t a defendant in the Armco case, however, I 
would like to ask counsel for them if they have a 
copy of this second subcontract that was executed. 

Mr. Catlin: I think I ean furnish you that. 

Mr. Evans: I don’t have an extra copy. 

Mr. Thompson: Mr. Johnson, in regard to one 
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of your pleadings, you have stated that there was a 
release attached thereto. There was none attached 
to the copy received by Armco. 

Mr. Johnson: We will furnish you one. 

Mr. Thompson: ‘There will be no question raised 
by the defendant or third party defendant as to 
whether or not the materials used in the subecon- 
tract or subcontracts were a part of the materials 
required and used under the prime contract? 

Mr. Catlhn: That is correct, no issue. 

Mr. Johnson: No issue. [19] 

Mr. Fickett: Pioneer agrees. 

Mr. Thompson: I think that is all I have at this 
time. 

Mr. Johnson: J would like to ask for one or two 
admissions from the plaintiffs if they will so admit. 

J would hke to ask if the plaintiff will admit and 
stipulate that there were separate subcontracts, that 
the Pioneer Constructor’s subcontract terminated 
on or about the Ist day of November, 1956 and that 
the contract was thereupon entered into with Con- 
struction Materials by the prime contractor? 

Mr. Carr: Are you referring to separate pieces 
of paper executed by different parties ? 

Mr. Johnson: I am referring to contracts exe- 
euted by the parties. 

Mr. Carr: Your question is too general, Mr. 
Johnson. I don’t want to make any admissions on 
that particular fact. In fact, the pleadings of the 


complaint, T think, would answer your question, but — 


I just feel that the question is too general. 
Mr. Johnson: In that ease, we will be prepared 
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to prove that point rather than asking for an ad- 
mission on it. 

One other question of Apache Powder, vou are 
claiming some $20,900 in your complaint. Is it not 
true that there was a later eredit on that job which 
is not reflected in the [20] pleadings? 

Nir, Carr: Yes, we are prepated to introduce 
and show the application on the account of a credit 
memo to Pioneer Constructors in the sum of 
$1,952.72 given at the termination by Construction 
Materials of the work at which time we took back 
what they had on hand and gave them credit for 
that amount, but it was a credit to Pioneer Con- 
structors on the Pioneer Constructors’ contract. 
That reduces the claim to $18,947.96. 

Mr. Evans: The only thing that coneerns me 
about that, I have here a letter addressed to Con- 
struction Materials Company from Apache Powder 
signed by Mr. Henderson talking about this mate- 
rial which was removed from the Ajo job. 

Mr. Carr: Well, that is a different matter en- 
tirely. 

Myr. Evans: Is that a different job? 

Mose Cari! Ga: 

Mr. Johnson: I take it your question goes to 
the question of whether or not the plaintiff had a 
right to eredit the construction materials they 
picked up on the Pioneer account, is that right? 

Mr. Carr: Yes. Well, I was just stating the fact 
of what we did. We issued the credit memo to Pio- 
neer on the Pioneer account. 

Mr. Evans: Let me ask you this: Does your 
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company [21] have any account that it carries at 
the present time in the name of Construction Mate- 
rials Company that covers any work done or any 
materials furnished on this job? 

Mr. Carr: No, we have never had an account 
with Construction Materials. 

Mr. Evans: And even today you do not have? 

Mr. Carr: No. 

Mr. Evans: Let me ask you another question: 
Is there any, or 1s it agreed, or could it be agreed 
that the value of the materials furnished by Apache 
for use on the job in question subsequent to Novem- 
ber the Ist, 1956 was of the value of whatever it 
was? 

Mr. Carr: Well, that statement is made in our 
more definite statement in response to, I guess— 
I have forgotten,—which somebody required us to 
make a more definite statement. 

Mr. Johnson: That was our motion. 

Mr. Carr: Oh, yes, as we specified in that more 
definite statement that certain materials were—— 

Mr. Evans: Well, would Apache stipulate that 
Apache was paid by Construction Materials Com- 
pany that sum subsequent to November 1, 1956? 

Mr. Carr: No, because again that question is too 
general. As a matter of fact, we have received some 
payment which vou have already shown in the dep- 
osition of Simmons, but we are getting into such a 
broad area there and it is a matter [22] of de- 
tailed presentation that I would want preserved. 

Mr. Evans: Well, I was just thinking about that 
because I can see how you might be able to say that 
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Pioneer and Construction Materials were one and 
the same company and therefore that Pioneer 
would be responsible for acts or stuff received by 
Construction Materials, but I don’t see how you can 
turn the thing around. 

Mr. Carr: Well, that is a question. 

Mr. Evans: In other words, 1 don’t see how you 
could hold Construction Materials responsible for 
merchandise or materials that were delivered on 
the account of Pioneer Constructors, that is why I 
asked you if vou had any account for Construction 
Materials and I noticed that the various invoices 
that I have which represent this twelve thousand 
some odd dollar figure are all invoiced to Pioneer. 

Mr, Carr: That’s right. All the invoices were to 
Pioneer; there was never an account with Construc- 
tion Materials. All payments were eredited on Pio- 
neer’s account and the credit memo I just men- 
tioned was credited to the Pioneer account. 

My. Evans: Are you prepared to stipulate that 
the Apache Powder Company delivered the various 
materials for which the recovery is sought and ex- 
tended credit upon the basis of the credit of Pioneer 
Constructors as opposed to Construction Materials 
Company? [23] 

Mr. Carr: No, I wouldn’t want to make that 
stipulation. 

Mr. Evans: Well, I wonder how you could show 
any reliance upon the credit of Construction Mate- 
rials Company if, as you say, that at no time 
Apache had an account with Construction Mate- 
rials. 
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Mr. Carr: That is a very good question, but I 
prefer not to say. 

The Court: Mr. Carr, in response to their motion 
for more definite statement, you state such mate- 
rials were delivered to Construction Materials Com- 
pany but were invoiced to Pioneer Constructors ; 
Apache Powder Company then being informed and 
believes that Construction Materials was a division 
of Pioneer Constructors and belheving and having 
reason to believe it was furnishing all of said mate- 
rial to Pioneer Constructors under the subcontract 
of March 30, 1956. 

Mr. Carr: Yes. I assumed, your Honor, that 
counsel’s question was on the basis of Construction 
Materials being a separate corporation and that is 
why I —it is a tricky question — not that it 1s in- 
tended to be—but I think that we could best work 
that out by presentation of evidence. 

Mr. Evans: You see, our point is simply this: 
It is obvious from the pleadings themselves that 
they are separate corporations, they are sued as 
separate corporations. Pioneer Constructors, a cor- 
poration, Construction Materials [24] Company, 
same thing. Now I think from the depositions on file 
and from the answers to the interrogatories that 
it is clear that Apache Powder Company had been 
paid twelve thousand five hundred some odd dollars 
subsequent to November Ist, which is the, I believe 
the amount or the value of the materials that were 
furnished after November Ist, 1956 and I just can’t 
geet it through my thick head how Construetion Ma- 
terials Company can be responsible for anything 
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that happened before that and why it should have to 
eome down here and ¢o through a whole trial on the 
basis of the pleadings, the depositions and the in- 
voices and everything and the checks that are at- 
tached to the deposition and so on. If Pioneer owes 
the money, then they have got a bond and Construe- 
tion Materials, I guess, has the same honding com- 
pany, doesn’t it? 

Mr. Johnson: That’s mght, different bond but 
same company. 

Mr. Evans: It is the same thing and I can see 
how Pioneer might be responsible for Construction 
Materials’ shortcomings, but I can’t see how it 
works the other way around. 

Mr. Carr: But you want to claim credit on be- 
half of Construction Materials for moneys paid to 
Apache on invoices to Pioneer on an account with 
Pioneer. 

Mr. Evans: Because Construction Materials ad- 
mitted they used that material. [25] 

The Court: Of course on pre-trial, Mr. Evans, 
you can’t get around more than you can get to- 
ecether on, and taking your statement at face value, 
you have very seldom had it so good. 

Are there any other stipulations? 

Mr. Fickett: I would like to ask Mr. Carr this 
question: With reference to this $12,533.02 you 
admit, Mr. Carr, don’t you, that all of the payments 
for that total sum of money were paid by checks 
drawn by Construction Materials Company on a 
bank account of Construction Materials Company ? 
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Mr. Carr: Yes. Yes, but it is @ quesiem @ 
application that 1s important. [26] 

Ce oe ks 

Mr. Carr: If there is nothing further, I would 
offer in evidence the copy of the prime contract 
between the Government and Ashton Building Com- 
pany and Mardian Construction Company with the 
payment bond certified by the general contractor’s 
office. 

The Court: Is counsel familar with this? [27] 

I am going to mark it on the back in pencil, 
‘‘Apache L’’ and cirele it, and may it be stipulated 
that what I have so marked may be marked in ev1- 
dence by the clerk on the trial? 

Mr. Fickett: Yes. 

Mr. Johnson: No objection. 

Mr. Catlin: And we are willing to stipulate that 
the photostatic copies of the two subcontracts at- 
tached to the crossclaim of Ashton-Mardian are true 
copies and may be admitted. 

Mr. Carr: Will you be able to supply copies for 
the record, Mr. Catlin? 

Mr. Catlin: Yes. 

The Court: I am going to mark these ‘J V-a’’ 
and “J V-h’’. And may it be stipulated that these I 
have so marked may be marked in evidence by the 
clerk on the trial ? 

Mr. Johnson: So stipulated. 

The Court: That is in Civil 967. 

Mr. Evans: Your Honor, J have four separate 
sets of papers here, all of which are statements 
from or invoiced from, or bills of lading, covering 


__ hlU6Lrh| lh ene 
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the shipments made by Apache of materials used. 
on this job, all shipments being subsequent to No- 
vember 1, 1956 which I would like to offer. 

Mr. Fickett: Pioneer has no objection. 

Mr. Johnson: No objection. 

Mr. Evans: We would also like the clerk to 
mark in [28] evidence on behalf of Construction 
Materials Company the checks of Construction Ma- 
terials Company which are attached to the original 
deposition in the file of the case. 

The Court: lLet’s take this one at a time, Mr. 
Tivans. 

Mr. Evans: Yes. 

Mr. Carr: If the Court please, I am not familiar 
with these invoice numbers and I am not so familiar 
with them that I could check them from memory. 
T have no objection to the introduction of these doc- 
uments by Construction Materials as being the re- 
ports of the transaction, but do not want to be 
bound by the detail as to the total number of in- 
voices, the numbers and amounts and so forth, and 
I have a further reservation in this respect, that 
some of these invoices do not have attached copies 
of the bills of lading, others have copies of the bills 
of lading attached, which are not completed show- 
ing the receipt by Pioneer Constructors or Con- 
struction Materials. I notice that three or four of 
the bills of lading 

The Court: To shorten it up, counsel is submit- 
ting them and asking if it may he stipulated that 
the clerk may mark these in evidence in 967. If it 
could be stipulated, I wil] label them now and 
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Mr. Carr: Qh, yes, as being their record without 
any admission as to completeness or accuracy or 
anything of that sort? [29] 

The Court: They will be received as offered and, 
of course, they are the exhibit of Construction Ma- 
terials Company and you wouldn’t be bound by it 
unless there is some stipulation in here that I don’t 
know about. 

I will mark what we have been talking about as 
Construction’s A, B, C and D, and the record may 
show the stipulation that the clerk will mark those 
in evidence on the trial. 

Mr. Carr: May it he understood that Apache 
Powder may at the trial introduce its records of 
orders invoiced dissipating and other material relat- 
ing to the account? 

The Court: Well, unless you have them here, you 
will have to offer them on the trial. 

Mr. Evans: And we would also like by stipula- 
tion for the Court to mark in evidence as an addi- 
tional exhibit for Construction Materials Company 
the four cheeks, three checks of the Construction 
Materials Company, that are attached to the depo- 
sition of J. E. Skorpick and Melvin Simmons. 

Kir.@arre Olsam 

‘he Court: Is that stipulation satisfactory ? 

Mr. Bickett: Mes, 

Mr. Johnson: Is it also stipulated that these 
copies of the checks and the attachments thereto are 
copies of the original which were received by 
Apache Powder Company? They purport to be 
carbon eopies. [30] 
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Mr. Carr: I believe they are, your Honor, but 1 
just hesitate to say. 

Mr. Johnson: In other words, we are in this 
position: the checks and then there is a copy which 
shows which invoices they are purporting to pay, a 
copy of the statement. Will counsel stipulate now 
to avoid our necessity of subpoenaing some of their 
organization that they did receive it? I am asking 
for that stipulation. 

Mr. Carr: You have the eancelled checks and we 
have the voucher attached to the original, so I am 
certain, your Honor, that there will be no question 
about it, but I haven’t actually checked Apache’s 
records since that deposition was taken. 

Mr. Johnson: Will counsel agree to notify me if 
he will not so stipulate to give me time to subpoena 
the original from the Apache organization? In 
other words, we think that Apache received the 
originals of those vouchers or those statements 
which are attached to the checks. 

Mr. Carr: Yes, I will agree to notify you if that 
is the fact. 

The Court: JI will then mark these as Construc- 
tion’s E, F and G and the record will show the 
stipulation that they may be marked in evidence by 
the clerk on the trial. 

Does anybody else have any exhibits? [31] 

Mr. Catlin: Your Honor, is it clear in both of 
these cases—it just occurs to me—I think the plead- 
ings make it clear that both of the Use Plaintiffs 
are suing in this action under the Miller Act and 
not as materialmen to a subcontractor. Is it clear 
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that neither of the plaintiffs are alleging a [35] 
direct relationship with the prime contractor, with 
my clients, the joint venture? 

Mr. Thompson: As of this time, no. We may 
change our theory half way through the trial. 

Mr. Catlin: Let me state that I know of no basis 
upon which they could, but I don’t even know if it 
is necessary to clear that up or not. 

The Court: I take it that it is agreed that as of 
now that there is no claim that they had a direct 
contractual relation with the joint venture? 

Mr. Johnson: I will state at this time that I will 
file a motion to amend my complaint on the basis of 
this. 

The Court: Is that all the progress we can make 
on exhibits, stipulations ? 

Mr. Thompson: If the Court please, as far as the 
subcontracts which have been introduced in Civil 
967, I wonder if those could also be utilized as 
counsel desires in 966? 

Mr. Fickett: That is agreeable as far as we are 
concerned. 

Mr. Johnson: We will stipulate that any exhibits 
that are introduced in either case, the same stipula- 
tion may apply to either case as far as they are 
material. 

Mr. Catlin: Yes. [36] 


[Endorsed]: Filed February 19, 1958. 
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MINUTE ENTRY OF THURSDAY, 
JANUARY 30, 1958 


November 1957 ‘Term (Tueson Division) at Tucson 


Honorable James A. Walsh, United States District 
Judge, Presiding. 


This cause comes on regularly for pre-trial con- 
ference this day. Alfred B. Carr, Esq., appears for 
the plaintiff. Hamilton Catlin, Esq., appears for the 
defendants ‘Travelers Indemnity Company and 
Ashton-Mardian Company. Richard Evans, Esq., is 
present for the defendant Construction Materials 
Company. Fred W. Fickett, Esq., appears for the 
defendant Pioneer Constructors, and A. O. John- 
son, Esq., appears for the defendant Hartford Acci- 
dent and Indemnity Company. 

Court and counsel agree that the issues made by 
the complaints and answers should be tried on Tues- 
day, March 4, 1958, and that the issues made by the 
Third Party complaints and answers thereto, coun- 
terclaims and answers thereto, and ecross-claims and 
answers thereto, should be reserved for later and 
separate trial and It Is So Ordered. 

Court and counsel agree that the issues formed by 
complaints and answers are stated in a typewritten 
sheet marked “Issues framed on pre-trial, ete.” at- 
tached to the Court’s record of proceedings at pre- 
trial. Counsel enter into various stipulations of fact 
which are recorded by the reporter. 

It is stipulated by all parties that the following 
documents, marked in pencil by the Court as indi- 
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cated, may be marked in evidence by the Clerk 
herein, viz: Apache 1, J VA and J VB, Construc- 
tion A to Construction G, inclusive. 


[Title of District Court and Cause. ] 


MINUTE ENTRY OF FRIDAY, 
FEBRUARY 28, 1958 
November 1957 Term (‘Tueson Division) at Tueson 


Honorable James A. Walsh, United States District 
Judge, Presiding. 

Plaintiff’s Motions for Leave to Amend Com- 
plaint and for Order Vacating Trial Setting come 
on regularly for hearing this day. Alfred B. Carr, 
Esq., 1s present for the plaintiff; Hamilton R. Cat- 
lin, Esq., is present for the defendants Travelers 
Indemnity Company and Ashton-Mardian Com- 
pany; A. O. Johnson, Esq., is present for the Third 
Party Defendant Hartford Accident and Indemnity 
Company. 

It Is Ordered that the plaintiff’s Motion for 
Leave to File an Amended Complaint is granted, 
and 

It Is Ordered that the Clerk is directed to file the 
plaintifé’s Amended Complaint which 1s attached to 
said Motion. 

It Is Ordered that the trial of the issues to be 
formed by the second count of the Amended Com- 
plaint and the answer thereto of the defendant Con- 
struction Materials Company be separated from the 
other issues and that the other issues will be tried as 
heretofore set on Tuesday, Mareh 4, 1958, at 10 a.m. 
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AMENDED COMPLAINT 


First Count 
The United States of America, suing herein for 
the use and benefit of Apache Powder Company, a 
corporation, alleges: 


Ii, 


This action is brought under the Act of Congress 
of August 24, 1935, c. 642, $2,49 Stat. 794, 40 
U.S.C.A. §$270b, known as the Miller Act, on the 
payment bond of the contractor under a contract 
with the United States of America which was to be 
and was performed and executed within the District 
of Arizona. 

RE 


Apache Powder Company is a New Jersey cor- 
poration, authorized to do business in the State of 
Arizona. The Ashton Company, Inc., Contractors 
and Engineers, formerly Ashton Building Com- 
pany, and Mardian Construction Company are Anri- 
zona corporations engaged in a Joint Venture as 
Ashton-Mardian Company. The Travelers Indem- 
nity Company is a Connecticut corporation, author- 
ized to do business in the State of Arizona. Pioneer 
Constructors and Construction Materials Company 
are Arizona corporations. 


UT. 


On or about March 30, 1956, the defendants, The 
Ashton Company, Ine., Contractors and Engincers, 
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as Ashton Building Company, and Mardian Con- 
struction Company, engaged in a Joint Venture as 
Ashton-Mardian Company, duly entered into a con- 
tract in writing with the United States of Ameriea, 
Corps of Engineers, United States Army, wherein 
and whereby it was agreed that said defendants 
were to furnish the material and perform the work 
for the construction and completion of Air Force 
Station TM-181, a radar station five miles North of 
Ajo, Pima County, State of Arizona, in accordance 
with plans and specifications and terms and condi- 
tions, therein specifically set forth, in consideration 
whereof the United States of America agreed to 
pay said defendants the sum of Two Million Three 
Hundred Fifty-one Thousand Six Hundred Thirty- 
seven and no/100ths Dollars ($2,351,637.00). 


IV. 

On or about March 30, 1956, pursuant to the Act 
of Congress of August 24, 1935, ec. 642, $ 1,49 Stat. 
793, 40 U.S.C.A. $ 270a, and pursuant to the terms 
of the aforesaid contract, said Ashton-Mardian 
Company, a Joint Venture, as principal, and de- 
fendant, The Travelers Indemnity Company, as 
surety, for a valuable consideration, made, exe- 
cuted, and delivered to the United States of Amer- 
ica their Payment Bond in the sum of Nine Hun- 
dred Forty Thousand Six Hundred Fifty-five and 
04/100ths Dollars ($940,655.04), the condition of 
which bond, as required by the said Act of Con- 
gress, 1s that the said principal shall promptly 
make payment to all persons supplying labor and 
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material in the prosecution of the work provided 
in said contract. 
¥. 

On or about March 30, 1956, said Ashton-Mar- 
dian Company, a Joint Venture, as the prime con- 
tractor under said contract with the United States 
of America, entered into a subcontract with de- 
fendant, Pioneer Constructors, for the perform- 
ance and completion of certain parts of the work, 
specified in said subcontract, which were to he 
performed and completed under said contract with 
the United States of America, in accordance with 
the plans and specifications and terms and condi- 
tions of said prime contract, in consideration 
whereof said prime contractor agreed to pay to 
said defendant Pioneer Constructors the sum of 
Four Hundred One Thousand Two Hundred Sev- 
enteen and 83/100ths Dollars ($401,217.83). 


VI. 

Upon information and belief, the said Ashton- 
Mardian Company, as the prime contractor, and 
defendant, Pioneer Constructors, as a subcontrac- 
tor, under said contract with the United States 
of America, entered upon the performance of said 
prime contract and subcontract and furnished la- 
bor and material therefor, but, without any notice 
to Apache Powder Company by any of the de- 
fendants and without any knowledge thereof by 
Apache Powder Company, said subcontract with 
defendant, Pioneer Constructors, was terminated 
on or about November 1, 1956. 
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VII. 

That, without any notice to Apache Powder 
Company by any of the defendants and without 
any knowledge thereof by Apache Powder Com- 
pany, on or about November 1, 1956, said Ashton- 
Mardian Company, a Joint Venture, as the prime 
contractor under said contract with the United 
States of America, entered into a subcontract with 
defendant Construction Materials Company for the 
performance and completion of certain parts of 
the work, specified in said subcontract, which were 
to be performed and completed under said con- 
tract with the United States of America, in ac- 
cordance with the plans and specifications and 
terms and conditions of said prime contract, in 
consideration whereof said prime contractor agreed 
to pay to said defendant, Construction Materials 
Company, the sum of Two Hundred Sixty-six 
Thousand Three Hundred Ninety-one and 66/100 
Dollars ($266,391.66). 

VIITL. 

Upon information and belief, the work to be 
performed under said subcontract of November 1, 
1956, by defendant, Construction Materials Com- 
pany, was identical with the work to be performed 
under said subcontract of March 30, 1956, by de- 
fendant, Pioneer Constructors, and said two sub- 
contracts were in fact one and the same subcon- 
tract, part of which was perfomed and completed 
by defendant, Pioneer Constructors, and the re- 
mainder of which was performed and eompleted 
by defendant Construction Materials Company. 
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That from and including Jiwne 13, 1956, to and 
ingluding October 31, 1956, on an open account at 
the special instanee and request of defendant, Pio- 
neer Constructors, Apache Powder Company fur- 
nished material consisting of explosives and blasting 
supplies to Pioneer Constructors for use in the 
prosecution of the work under its subcontract and 
said prime contract with the United States of 
America, of the agreed and reasonable value of 
Twenty Thousand Nine Hundred and 39/100ths 
Dollars ($20,900.39), which material was delivered 
by Apache Powder Company on said radar sta- 
tion job and was used by Pioneer Constructors in 
the prosecution of the work under said subcontract 
and said prime contract with the United States 
of America. 

That from and including November 1, 1956, to 
and including March 12, 1957, on said open ac- 
count with Pioneer Constructors, at the special 
instance and request of Construction Materials 
Company, Apache Powder Company, being then in- 
formed by Construction Materials Company, and 
believing and having reason to believe, that Con- 
struction Materials Company was merely a division 
or agent of Pioneer Constructors, continued to 
furnish material consisting of explosives and blast- 
ing supplies to said radar station job for use in the 
prosecution of the work under the Pioneer Con- 
structors subcontract of March 30, 1956, and said 
prime contract with the United States of America, 
which material was delivered by Apache Powder 
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Company on said radar station job and was used 
in the prosecution of the work required to be done 
under the Pioneer Constructors subcontract and 
said prime contract with the United States of 
America. 

That the agreed and reasonable value of the 
materials furnished after November 1, 1956, is 
Twelve Thousand Five Hundred Fifty-three and 
32/100ths Dollars ($12,553.32), making the total 
of all materials furnished Thirty-three Thousand 
Four Hundred Fifty-three and 71/100ths Dollars 
($33,453.71). 

x. 

There remains due, owing, and unpaid to Apache 
Powder Company from Pioneer Constructors, after 
all payments and eredits have heen allowed, upon 
said material furnished, delivered, and used as 
aforesaid, the sum of Eighteen Thousand Nine 
Hundred Forty-seven and 96/100ths Dollars ($18,- 
947.96), no part of which sum has been paid, al- 
though payment thereof has been duly demanded. 


Wel: 

The last of said material was furnished and de- 
livered by Apache Powder Company on or about 
March 12, 1957, and, pursuant to the Act of Con- 
egress of August 24, 1985, c. 642, § 2, 49 Stat. 794, 
40 U.S.C.A. §270b, and within ninety (90) days 
from the date on which the last of said material 
was furnished and delivered, to-wit, on April 25, 
1957, Apache Powder Company gave written notice 
to Ashton Building Company, Mardian Construe- 
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tion Company, and Ashton-Mardian Company, a 
Joint Venture, the prime contractor under said 
contract with the United States of America, stat- 
ing with substantial accuracy the balance due and 
amount claimed by Apache Powder Company and 
the names of the parties to whom the material 
was furnished, which notice was served in the 
manner required by said Act of Congress. 


AN. 

Upon information and belief, defendant, Con- 
struction Materials Company and said Ashton- 
Mardian Company, continued to perform said sub- 
contract and said prime contract with the United 
States of America, and performance thereof has 
been completed, but final settlement of said con- 
tract with the United States of America has not 
been made. 

EAT. 

That a period of ninety (90) days after the day 
on which the last of said material was furnished 
and delivered has expired, and that one (1) year 
after the date of final settlement of said contract 
with the United States of America has not. ex- 
pired. 

Wherefore, the United States of America, on 
behalf and to the use of Apache Powder Company, 
prays judgment against defendants The Ashton 
Company, Inc., Contractors and Engineers, and 
Mardian Construction Company, corporations en- 
gaged in Joint Venture as Ashton-Mardian Com- 
pany, The Travelers Indemnity Company, and Pio- 
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neer Constructors for the sum of Eighteen Thou- 
sand Nine Hundred Forty-seven and 96/100ths 
Dollars ($18,947.96) with interest. for costs of suit 
herein ineurred, and for such other and further 
relief as the Court may deem just and proper. 


EVANS, KITCHEL & JENCKES, 
/s/ By ALFRED B. CARR, 
Attorneys for Plaintiff. 


25 29 eS AP TAS 


[Endorsed]: Filed February 28, 1958. 


[Title of District Court and Causes. | 


MINUTE ENTRY OF TUESDAY, 
MARCH 4, 1958 


November 1957 T'erm (‘T‘ueson Division) at Tueson. 


Honorable James A. Walsh, United States District 
Judge, Presiding. 


This case comes on regularly for trial this day 
before the Court sitting without a jury. Howard 
Thompson, Esq., and John Elliott, Esq., appear as 
counsel for the plaintiff Armco Drainage & Metal 
Products, Ine. Alfred B. Carr, Esq., and Ralph 
Lester, Esq., appear as counsel for the plaintiff 
Apache Powder Company. Hamilton R. Catlin, 
Esq., appears as counsel for the defendants Ash- 
ton Company, Ine., Contractors and Engineers and 
Mardian Construction Company, dba Ashton- Mar- 
dian Company, and Travelers Indemnity Com- 
pany. <A. O. Johnson, Esq., appears as counsel 
for the Third Party Defendant, Hartford <Acci- 
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dent and Indemnity Company. Fred W. Fickett, 
Ksq., appears as counsel for the defendant Pio- 
neer Constructors. 

Both sides announce ready for trial. 

It Is Ordered that the motion of the Third Party 
Defendant, Hartford Accident and Indemnity Com- 
pany to amend its answer to the Complaint and 
Third Party Complaint is denied in ease Civil-966 
Tueson. 

On motion of Howard Thompson, Esq., counsel 
for the plaintiff Armeo Drainage & Metal Prod- 
wess, laic., 

It Is Ordered that the transeript of the pre-trial 
eonferenee held herein on January 30, 1958, and 
filed herein on February 19, 1958, is incorporated 
as a part of the trial record in this cause. Counsel 
stipulate that the testimony of all the witnesses 
may be testimony in both eases Civil-966 Tueson 
and Civil-967 Tucson, where applicable. 


Plaintiff Armeo Drainage & Metal Products, Ine.’s 
Case: 


Donald G. Putnam is sworn and examined on 
behalf of said plaintiff. 

The following said plaintiff’s exhibits are ad- 
mitted in evidence: 

1, earbon copy of list of sub-contractors 

2, copy of letter 

William Johnson is sworn and examined on be- 
half of said plaintiff. 

Said plaintiff’s exhibit 4, order form, is admitted 
in evidence. 
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Gerard John Sturm is sworn and examined on 
behalf of said plaintiff. 

The following said plaintiff’s exhibits are ad- 
mitted in evidence: 

2, letter 

DS SCOnmmACT 

Third Party Defendant Hartford Accident & 
Indemnity Company’s exhibit A, copy of letter, is 
admitted in evidence. 

Harold Ashton is sworn and_ cross-examined 
on behalf of said plaintiff. 

The following said plaintiff’s exhibits are ad- 
mitted in evidence: 

6, Contract 

7, contract 

And thereupon, at 12:00 noon, It Is Ordered 
that the further trial of this ease is continued to 
1:30 P.M., this date, to which time counsel are 
excused. 

Subsequently, at 1:30 P.M., all counsel being 
present pursuant to recess, further proceedings of 
trial are had as follows: 

Plaintiff Armeo Drainage & Metal Products, 
Ine.’s Case Continued: 

Counsel for the defendant Pioneer Constructors 
are given permission to withdraw from the Court- 
room during the proceedings, the trial to continue 
in the absence of representation for said defend- 
ant. 

Harold Ashton, heretofore sworn, 1s recalled and 
further eross-examined on behalf of said plaintiff. 

Plaintiff Apache Powder Company’s Exhibit 1, 
photostatie copy of letter, is admitted in evidence. 
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W. T. Melder is sworn and examined on behalf 
of the plaintiff Armco Drainage & Metal Prod- 
ucts, Ine. 

Said plaintiff’s Exhibit 8, delivery receipt, is 
admitted in evidence. 

Whereupon, the plaintiff Armco Drainage & 
Metal Produets, Ine., rests. 


Plaintiff Apache Powder Company’s Case: 
Melvin J. Simmons is sworn and examined on 
behalf of the plaintiff Apache Powder Company. 
The following exhibits of the Third Party De- 
fendant Hartford Accident and Indemnity Com- 
pany are admitted in evidence: 
B, Statement dated November 30, 1956, invoice, 
bills of lading 
C, Statement dated December 31, 1956, invoices 
D, Statement dated January 31, 1956, invoices, 
bills of lading 
EK, Statement dated March 31, 1957, invoices, 
bills of lading 
F, Copy of check — 
G, Copy of check 
H, Copy of check 
I, Remittance dated February 12, 1957 
J, Invoice dated December 10, 1956 
IX, Remittance copy, check copy, acknowledg- 
ments 
Plaintiff Apache Powder Company’s Exhibit 2, 
copy of letter and monthly statement, is admitted 
in evidence. 
Robert Henderson is sworn and examined on 
behalf of the plaintiff Apache Powder Company. 


~ 
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Thereupon, at 4:40 P.M., It Is Ordered that the 
further trial of this ease is continued to Wednes- 
day, March 5, 1958, at 9:30 A.M., to which timesall 
counsel are excused. 


[Title of District Court and Causes. | 


MINUTE ENTRY OF WEDNESDAY, 
MARCH 5, 1958 


November 1957 Term (Tucson Division) at Tueson. 


Honorable James A. Walsh, United States District 
Judge, Presiding. 


All counsel being present pursuant to recess, 
further proceedings of trial are had as follows: 


Plaintiff Apache Powder Company’s Case Contin- 
Uli Gie: 


Robert Henderson, heretofore sworn, 1s recalled 
and further examined on behalf of the plaintiff 
Apache Powder Company. 

Said plaintiff's exhibits are admitted in evidence: 

3, delivery orders 

4, bills of lading 
, copies of statements to Pioneer Constructors 
, claim of Apache Powder Company 
TA, receipt 
7B, Treeeipt 
7C, receipt 
8, credit memorandum 


or 


SD 


9, credit memorandum 
10, envelope 
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1la, remittance slip 

lib, remittance slip 

lle, remittance shp and 5 invoices 

The following exhibits of the defendant Ashton 
Company are admitted in evidence: 

A, statement of account and letter of trans- 
mittal 

B, copy of letter dated April 12, 1957 

Paul Nagley 1s sworn and examined on behalf 
of the plaintiff Apache Powder Company. 

And thereupon, at 12:00 noon, It Is Ordered 
that the further trial of this ease is continued to 
1:30 P.M., this date, to which time counsel are 
excused. 

Subsequently, at 1:30 P.M., all counsel being 
present pursuant to recess, further proceedings of 
trial are had as follows: 


Plaintiff Apache Powder Company’s Case Con- 
tinued: 

Paul Nagley, heretofore sworn, is further ex- 
amined on behalf of the plaintiff Apache Powder 
Company. , 

The following witnesses are sworn and examined 
on behalf of the plaintiff Apache Powder Com- 
pany: 

J. L. Smazal 

Amos J. Browning 

Whereupon, the plaintiff Apache Powder Com- 
pany rests. 

The plaintiff Apache Powder Company requests 
leave to amend the Amended Complaint, and 
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It Is Ordered that the plaintiff Apache Powder 
Company is granted leave to amend the Amended 
Complaint in respect to the date of the sub-con- 
tract with the defendant Construction Materials 
Company and the termination of the sub-contract 
of the defendant Pioneer Constructors; 1.e., Janu- 
any 8, 1957. 

Counsel for Hartford Accident and Indemnity 
Company moves on behalf of the Third Party De 
fendant for judgment against the plaintiffs Armco 
Drainage and Metal Products, Inc., and Apache 
Powder Company. Counsel for the defendant 
Ashton-Mardian Company joins in said motion. 


The Court reserves its ruling on said motion. 


Third Party Defendant Hartford Accident and 
Indemnity Company’s case: 

Paul Swaggerty is sworn and examined on behalf 
of the Third Party Defendant. 

Whereupon, Third Party Defendant Hartford 
Accident and Indemnity Company rests. 

Counsel for Hartford Accident and Indemnity 
Company renews Third Party Defendant’s motion 
for judgment against the plaintiffs. 

Counsel for the plaintiff Armco Drainage and 
Metal Products Company, Inc., moves for judgment 
on its complaint. 

It Is Ordered that the motion for judgment 
against the defendant Pioneer Constructors, the 
prime contractor, and Travelers Indemnity Com- 
pany is granted. 

Counsel for the plaintiff Apache Powder Com- 
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pany moves for judgment on its complaint. The 
Court reserves ruling thereon. 

The plaintiff Armco Drainage and Metal Prod- 
ucts Company will prepare Findings of Fact, Con- 
clusions of Law and Judgment. 


[Title of District Court and Cause. | 


MINUTE ENTRY OF THURSDAY, 
MARCH 6, 1958 


November 1957 Term (Tueson Division) at Tucson 


Honorable James A. Walsh, United States District 
Judge, Presiding. 


The Court finds, inter alia, as follows: 

Late in October, 1956, Pioneer and Construction 
Materials began negotiations between them looking 
to arrangements whereunder Construction Mate- 
rials would replace Pionecr as the subcontractor on 
the Ajo job as of November 1, 1956. 

In the last half of November, 1956, the prime con- 
tractor on the Ajo job agreed to terminate Pio- 
neer’s subcontract and to give Construction Mate- 
rials a subcontract for all work remaining unper- 
formed by Pioneer on November 1, 1956, provided 
that arrangements satisfactory to the prime con- 
tractor could be made for subcontractor bonding. 

On January 8, 1957, the Pioneer subcontract was 
formally terminated and a new subcontract was en- 
tered into between the prime contractor and Con- 
struction Materials. 

On December 4, 1956, in the expectation that the 
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termination of Pioneer’s subcontract and the entry 
of Construction Materials into a subcontract would 
soon thereafter be formally accomplished, Con- 
struction Materials caused Apache to be notified 
that all materials thereafter supplied or delivered 
by Apache to the Ajo job were to be billed to Con- 
struction Materials. 

That at the time such notice was given to Apache, 
Pioneer was indebted to Apache in the sum of ap- 
proximately $21,000.00 for materials supplied and 
delivered by Apache to the Ajo job prior to Novem- 
ber 1, 1956. 

That Apache ignored the notice given to it by 
Construction Materials and continued to bill Pio- 
neer for the materials it furnished to the Ajo job 
after December 4, 1956, including in its statements 
Pioneer’s unpaid balance as well as charges for 
materials ordered from Apache by Construction 
Materials after December 4, 1956. 

That Pioneer’s agents or employees delivered 
Apache’s statements to Construction Materials and 
that Construction Materials paid Apache for the 
materials delivered by Apache to the Ajo job after 
November 1, 1956, but made no payment on the 
balance owing from Pioneer for materials delivered 
prior to November 1, 1956; that in making pay- 
ments to Apache, Construction Materials used 
cheeks imprinted “Construction Materials Co., Con- 
struction Division’; that the vouchers accompany- 
ing Construction Materials cheek specified the num- 
bers of the invoices for which the cheeks were ten- 
dered in payment and noted significantly that such 
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invoices had been “Billed to Pioneer’’ by Apache. 

That after December 4, 1956, and not later than 
January 8, 1957, Apache had knowledge and infor- 
mation which would have lead a reasonably prudent 
person in the same situation to make an investiga- 
tion of the subcontract situation on the Ajo job 
and the relationship of Pioneer and Construction 
Materials thereto; that if it had made such investi- 
eation, Apache would readily have learned not later 
than Jahuary 8, 1957, that all materials which it 
furnished to the Ajo job after December 4, 1956, 
had been ordered by Construction Materials, re- 
eeived by Construction Materials, and used by Con- 
struction Materials on the Ajo job and that Pioneer 
had not ordered, or received, or used any of the 
materials furnished by Apache since December 4, 
1956; that Apache would have learned that Pioneer 
had, in fact, ceased to do any work on the Ajo job 
on October 31, 1956, and that all work done on the 
Ajo job thereafter had been done by Construction 
Materials. That Apache failed to make any reason- 
able effort, in the cireumstances, to ascertain the 
facts regarding the subcontract situation and the 
relationship of Pioneer and Construction Materials 
thereto. That Apache did not act with ordinary pru- 
dence in protecting its rights as against the prime 
contractor and his surety. 

That no written notice pursuant to 40 U.S.C., 
Section 270b(a) was given by Apache to the prime 
contractor until April 25, 1957, when Apache gave 
notice to the prime contractor by registered mail 
that it claimed a balance of $20,900.69 for materials 
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furnished or supplied by it on the Ajo job to Pio- 
neer Constructors and Construction Materials 
Company. 

That all materials furnished or supplied by 
Apache to Construction Materials for use in the 
Ajo job were paid for by Construction Materials. 

That the written notice required by 40 U.S.C., 
Section 270b(a) was not given by Apache to the 
prime contractor on the Ajo job within 90 days 
from the date on which Apache furnished or sup- 
plied the last of the materials to Pioneer. 

That plaintiff is entitled to judgment on the first 
count of its amended complaint herein against de- 
fendant Pioneer for the sum of $18,947.96, with 
interest at the rate of 6% per annum from Novem- 
ber 1, 1956, until paid, and for plaintiff’s costs of 
Sue 

That defendants Ashton, Mardian, Ashton-Mar- 
dian Company, and Travelers are entitled to judg- 
ment against plaintiff on the first count of the 
amended complaint that plaintiff take nothing by 
said first count from said defendants, or any of 
them, and that said defendants have their costs of 
suit. 


[Title of District Court and Cause. | 


PROPOSED ADDITIONS TO FINDINGS OF 
FACT AND CONCLUSIONS OF LAW 


Comes Now the plaintiff, United States of 
America, for the Use of Apache Powder Com- 
pany, a corporation, and proposes the following 
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additions to the Findings of Faet and Conclusions 
of Law submitted herein by defendants The Ash- 
ton Company, Ine., Contractors and Engineers, for- 
metly Ashton Building Company, and Mardian 
Construetion Company, corporations engaged in 
Joint Venture as Ashton-Mardian Company, and 
The Travelers Indemnity Company, a corporation, 
to-wit: 
Findings of Fact 

1li(a). That the last of the material furnished by 
plaintiff Apache Powder Company on the afore- 
said Ajo radar station job, prior to January 8, 1957, 
the date when the subcontract of defendant Pio- 
neer Constructors was formally terminated and a 
new subcontract formally entered into between 
Ashton-Mardian Company and Construction Mate- 
rials Company, was on December 20, 1956; and the 
last of the material furnished by plaintiff Apache 
Powder Company on the aforesaid Ajo job was 
furnished on March 12, 1957. 

18(a). That on March 19, 1957, plaintiff Apache 
Powder Company gave oral notice to defendant 
Ashton-Mardian Company that plaintiff claimed a 
balance of $25,312.60 for explosives and blasting 
supplies furnished by it prior to that date on the 
aforesaid Ajo radar station job to defendants Pio- 
neer Constructors and Construction Materials Com- 
pany. 

Conclusions of Law 

3(a). That the oral notice given by plaintiff 
Apache Powder Company to defendant Ashton- 
Mardian Company on March 19, 1957, was given 
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within ninety (90) days from the date on which 
plaintiff Apache Powder Company furnished the 
last of the materials to defendant Pioneer Con- 
structors for which claim is made but did not com- 
ply with the requirements of Act of Congress of 
August 24, 1985, ¢ 642 Sec. 2, 49 Stat. 794, 40 
U.S.C.A. See. 270(b). 


EVANS, KITCHEL & JENCKES, 
/s/ By ALFRED B. CARR, 
Attorneys for Plaintiff. 


Notice of Mailing Attached. 
[Endorsed]: Lodged March 21, 1958. 


[Title of District Court and Cause. ] 


OBJECTIONS TO PROPOSED ADDITIONS 
TO FINDINGS OF FACT AND CONCLU- 
SIONS OF LAW 


Come now the defendants The Ashton Company, 
Ine., Contractors and Engineers, formerly Ashton 
Building Company, and Mardian Construction 
Company, corporations engaged in joint venture 
as Ashton-Mardian Company, and The Travelers 
Indemnity Company, a corporation, and third 
party defendant and object to the proposed addi- 
tions to the findings of faet and conclusions of law 
submitted by the plaintiff for the following rea- 
sons: 

i, 

Object to proposed finding of fact 11(a) for the 

reason that said finding is immaterial as the evi- 
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denee shows that the new subcontractor Construc- 
tion Materials Company was on the job on Deeem- 
ber 20, 1956, and that. plaintiff had notice of said 
fact before said date, namely on December +4, 1956, 
and that any delivery of material subsequent to 
December 4, 1956, was necessarily made to Con- 
struction Materials Company. 


II. 

Object to proposed finding of fact 18(a) and con- 
elusion of law 3(a) for the reason that said find- 
ing and conclusion are unmaterial since oral notice 
does not comply with the Miller Act. 


ee. 

Further object to conclusion of law 3 (a) for the 
reason that the oral notice on March 19, 1957, was 
not within 90 days from the date on which plain- 
tiff furnished the last of the materials to defendant 
Pioneer Constructors which would necessarily have 
been prior to December 4, 1956. 


HALL, CATLIN & JONKS, 
/s/ By HAMILTON R. CATLIN, 
Attorneys for Defendants The Ashton Company, 
Ine., Mardian Construction Co., Ashton-Mar- 
dian Co., and The Travelers Indemnity Com- 
pany. 
CONNER & JONES, 
/3/ By A. O. JOHNSON, 
Attorneys for Hartford Accident and Indemnity 
Company. 
Notice of Mailing Attached. 
[Endorsed]: Filed March 20, 1958. 
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MINUTE ENTRY OF FRIDAY, 
MARCH 21, 1958 


November 1957 Term (Tucson Division) at Tueson. 


Honorable James A. Walsh, United States District 
Judge, Presiding. 


The Court approves, settles, signs and files the 
Findings of Fact and Conclusions of Law pro- 
posed by the prime contractor and in addition the 
Court makes the following Findings of Fact and 
Conclusions of Law: 


Findings of Fact 

The last of the material furnished by plaintiff 
Apache Powder Company on the Ajo radar sta- 
tion job was furnished on March 12, 1957. 

That on March 19, 1957, Apache Powder Com- 
pany gave oral notice to defendant Ashton-Mardian 
Company that Apache claimed a balance of ap- 
proximately $25,000.00 for explosives and blasting 
supplies furnished by it prior to that date on the 
Ajo radar station job to defendant Pioneer Con- 
structors. 

Conclusion of Law 

That the oral notice given by Apache Powder 
Company to defendant Ashton-Mardian Company 
on March 19, 1957, did not eomply with the re- 
quirements of Act of Congress of August 24, 1935, 
e. 642 Sec. 2, 49 Stat. 794, 40 U.S.C.A. See. 270(b). 

The Court signs and files the Judgment which is 
entered herein. 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above entitled cause came on regularly for 
trial before the Court, sitting without a jury, on 
March 4, and 5, 1958, on the issues raised by the 
First Count of plaintiff’s complaint and the an- 
swers thereto, and the Court having heard the testi- 
mony and having examined the proofs offered by 
the respective parties and the cause having been 
submitted to the Court for decision and the Court 
being fully advised in the premises now makes its 
Findings of Fact as follows: 


Findings of Fact 

1. This action was brought under the Act of 
Congress of August 24, 1935, c. 642, $2, 49 Stat. 
794, 40 U.S.C.A. § 270b. 

2. Apache Powder Company is a New Jersey 
corporation, authorized to do business in the State 
of Arizona; The Ashton Company, Inc., Contrac- 
tors and Engineers, formerly Ashton building 
Company, and Mardian Construction Company, are 
Arizona corporations engaged in a joint venture 
as Ashton-Mardian Company; The Travelers In- 
demnity Company is a Connecticut corporation, 
authorized to do business in the State of Arizona; 
Pioneer Constructors is an Arizona corporation. 

3. On or about March 30, 1956, the defendants, 
The Ashton Company, Inc., Contractors and Engi- 
neers, formerly Ashton Building Company, and 
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Mardian Construction Company, engaged in a joint 
venture as Ashton-Mardian Company, did enter 
into a contract in writing with the United States 
of America, Corps of Engineers, United States 
Army, wherein it was agreed that said defendants 
were to furnish the material and perform the work 
for the construction and completion of Air Force 
Station TM-181, a radar station five miles north 
of Ajo, Pima County, Arizona, in accordance with 
plans and specifications and terms and conditions 
therein specifically set forth. 


4. On or about March 30, 1956, pursuant to 
Act of Congress of August 24, 1935, c. 642, § 2, 
49 Stat. 794, 40 U.S.C.A. $ 270a, and pursuant to 
the terms of the aforesaid contract, said defendant 
Ashton-Mardian Company, a joint venture, as prin- 
cipal and said defendant The Travelers Indemnity 
Company as surety, made, executed and delivered 
to the United States of America their payment 
bond as required by said Act of Congress. 


5. On or about March 30, 1956, said defendants 
Ashton-Mardian Company, a joint venture, as prime 
contractor on said contract with the United States 
of America, entered into a subeontract with the 
defendant Pioneer Constructors, a corporation, for 
the performance and completion of certain parts 
of the work specified in said subcontract, which 
were to be performed and completed under said 
eontract with the United States of America in ac- 
cordance with the plans and specifications and 
terms and conditions of said prime contract. 
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6. That defendant Ashton-Mardian Company, as 
the prime contractor, and defendant Pioneer Con- 
structors, as a subcontractor under said contract 
with the United States of America, entered upon 
the performance of said prime contract and sub- 
contract and did furnish labor and materials there- 
feo: 


7. That the plaintiff Apache Powder Company 
did furnish materials to the subcontractor, Pioneer 
Constructors, from June 13, 1956, to and inelud- 
ime the 3lst day of October, 1956, at the special 
instanee and request of the defendant Pioneer 
Constructors of a reasonable value of $20,900.39. 


S. That late in the month of October, 1956, Pio- 
neer Constructors and Construction Materials Com- 
pany, an Arizona corporation, began negotiations 
between themselves looking to arrangements where- 
under Construction Materials Company would re- 
place Pioneer Constructors as the subcontractor 
on the aforesaid job as of November 1, 1956. 


9, That in the last half of November, 1956, de- 
fendant Ashton-Mardian Company agreed to ter- 
minate Pioneer Constructors’ subcontract and to 
give Construction Materials Company a_ subcon- 
tract for all work remaining unperformed by Pio- 
neer Constructors under its subcontract on Novem- 
ber 1, 1956, provided that arrangements satisfac- 
tory to the defendant Ashton-Mardian Company 
could be made for subcontractor bonding. 


10. That defendant Pioneer Constructors ceased 
the doing of any work on the aforesaid job on 
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October 31, 1956, and Construction Materials Com- 
pany did perform all work encompassed under the 
Pioneer Constructors’ subcontract done on and 
after November 1, 1956. 


11. That on January 8, 1957, the subcontract of 
the defendant Pioneer Constructors was formally 
terminated and a new subcontract entered into be- 
tween the defendant Ashton-Mardian Company, as 
prime contractor, and Construction Materials Com- 
pany, as subcontractor, which subcontract encom- 
passed all work under Pioneer Constructors’ sub- 
contract not completed on November 1, 1956. 


12. On December 4, 1956, in the expectation that 
the defendant Pioneer Constructors’ subcontract 
and the entry of Construction Materials Company 
into a subcontract would soon thereafter be for- 
mally accomplished, Construction Materials Com- 
pany caused the plaintiff Apache Powder Com- 
pany to be notified that all materials thereafter 
supplied or delivered by plaintiff Apache Powder 
Company to the aforesaid job were to be billed to 
Construction Materials Company. 


13. That at the time such notice was given to 
plaintiff Apache Powder Company, defendant Pio- 
neer Constructors was indebted to plaintiff Apache 
Powder Company in the sum of $20,900.39, for 
materials supphed and delivered by plaintiff 
Apache Powder Company to the aforesaid job prior 
to November 1, 1956. 


14. That plaintiff Apache Powder Company ig- 
nored the notice given to it by Construction Mate- 
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rials Company and continued to bill defendant 
Pioneer Constructors for the material furnished 
to the aforesaid job after December 4, 1956, im- 
eluding in its statement Pioneer Constructors’ un- 
paid balance, as well as charges for materials 
ordered from plaintiff Apache Powder Company 
by Construction Materials Company after Decem- 
ber 4, 1956. 


15. That fhereafter defendant Pioneer Con- 
structors’ agents or employees delivered plaintiff 
Apache Powder Company’s statements to Construe- 
tion Materials Company and that Construction 
Materials Company paid plaintiff Apache Powder 
Company for the materials delivered by plaintiff 
Apache Powder Company to the aforesaid job after 
November 1, 1956, but made no payment on the 
balance owing from Pioneer Constructors for ma- 
terials delivered prior to November 1, 1956; that in 
making payments to plaintiff Apache Powder Com- 
pany, Construction Materials Company used checks 
imprinted ‘‘Construction Materials Company, Con- 
struction Division’’; that the vouchers accompany- 
ing Construction Materials Company’s checks 
specified the numbers of the invoices for which the 
checks were tendered in payment and noted thereon 
that such invoices had been ‘‘billed to Pioneer’ 
Constructors by Apache Powder Company. 


16. That after December 4, 1956, and not later 
than January 8, 1957, plaintiff Apache Powder 
Company had knowledge and information which 
would have led a reasonably prudent person in the 
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same situation to make an investigation of the sub- 
contract situation on the aforesaid job and the re- 
lationship of Pioneer Constructors and Construc- 
tion Materials Company thereto; that if it had 
made such investigation, plaintiff Apache Powder 
Company would readily have learned not later than 
January 8, 1957, that all materials which 1 fur- 
nished to the aforesaid job after December 4, 1956, 
had been ordered by Construction Materials Com- 
pany, received by Construction Materials Com- 
pany, and used by Construction Materials Com- 
pany on the aforesaid job and that defendant Pio- 
neer Constructors had not ordered or received or 
used any of the materials furnished by plaintiff 
Apache Powder Company since December 4, 1956; 
that plaintiff Apache Powder Company would have 
learned that defendant Pioneer Constructors had 
in fact ceased to do any work on the aforesaid job 
on October 31, 1956, and that all work done on the 
aforesaid job thereafter had been done by Con- 
struction Materials Company. 


17. That plaintiff Apache Powder Company 
failed to make any reasonable effort under the 
circumstances to ascertain the facts regarding the 
subeontract situation and the relationship of Pio- 
neer Constructors and Construction Materials Com- 
pany thereto; that plaintiff Apache Powder Com- 
pany did not act with ordinary prudence in pro- 
tecting its rights as against the prime contractor 
and its surety. 


18. That no written notice pursuant to Act of 
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Congress of August 24, 1935, ¢. 642 §2, 49 Stat. 
794, 40 U.S.C.A. §$ 270b(a) was given by plaintiff 
Apache Powder Company to the defendant Ashton- 
Mardian Company until April 25, 1957, when plain- 
tiff Apache Powder Company gave notice to de- 
fendant Ashton-Mardian Company, by registered 
mail, that it claimed a balance of $20,900.39 for 
materials furnished or supplied by it on the afore- 
said job to Pioneer Constructors and Construc- 
tion Materials Company. 


19. That all materials furnished or supplied by 
plaintiff Apache Powder Company to Construction 
Materials Company for use on the aforesaid job 
were paid for by Construction Materials Company. 


20. That there remains due and owing from the 
defendant Pioneer Constructors to plaintiff Apache 
Powder Company after the allowance of all credits 
and offsets the sum of $18,947.96, with interest at 
the rate of six per cent per annum from Novem- 
ber 1, 1956, until paid. 


From the foregoing facts the Court concludes: 


Conclusions of Law 
1. That the Court has jurisdiction over the 
foregoing action and all parties thereto. 


2. That plaintiff Apache Powder Company, a 
corporation, had direct contractual relationship 
with the defendant Pioneer Constructors, a ecor- 
poration, but did not. hawe anv contractual rela- 
tionship, either express or implied, with the de- 
fendant Ashton-Mardian Company, a joint ven- 
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ture composed of The Ashton Company, Inc., Con- 
tractors and Engineers, formerly Ashton Building 
Company, a corporation, and Mardian Construc- 
tion Company, a corporation. 


3. That the written notice given by the plain- 
tiff Apache Powder Company to the defendant 
Ashton-Mardian Company on April 25, 1957, was 
not given by said plaintiff to said defendant within 
ninety days from the date on which the plaintiff 
Apache Powder Company furnished and supplied 
the last of the materials to defendant Pioneer 
Constructors for which claim is made and thus did 
not comply with the requirements of Act of Con- 
eress of August 24, 1935, ¢. 642, § 2, 49 Stat. 794, 
40 U.S.C.A. §$ 270b(a). 


4. That the plaintiff Apache Powder Company 
is entitled to judgment against the defendant Pio- 
neer Constructors on the First Count of its 
Amended Complaint for the sum of $18,947.96, with 
interest at the rate of six per cent per annum 
from November 1, 1956, until paid and for its 
costs of suit. 


5. That the plaintiff Apache Powder Company 
is not entitled to judgment against the defend- 
ants The Ashton Company, Inc., Contractors and 
Engineers, formerly Ashton Building Company, a 
corporation, and Mardian Construction Company, 
a corporation, Ashton-Mardian Company, a joint 
venture, and The Travelers Indemnity Company, 
a corporation, or any of them under the Wirst 
Count of its Amended Complaint, and that said 
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defendants are entitled to judgment against the 
plaintiff for their costs of suit. 


Let judgment be entered accordingly. 
Dated this 21st day of March, 1958. 


/s/ JAMES A. WALSH, 
Judge of the District Court. 


Notiee of Mailing Attached. 
[Endorsed]: Filed March 21, 1958. 


In The District Court of the United States 
In and For The District of Arizona 


Wo. Civ.— 907 Tuc. 


UNITED STATES OF AMERICA, for the Use 
of APACHE POWDER COMPANY, a cor- 
poration, Plaintiff, 

vs. 


THE ASHTON COMPANY, INC., CONTRAC- 
TORS AND ENGINEERS, formerly ASH- 
TON BUILDING COMPANY, and MAR- 
DIAN CONSTRUCTION COMPANY, cor- 
porations engaged in Joint Venture as ASH- 
TON-MARDIAN COMPANY; THE TRAV- 
ELERS INDEMNITY COMPANY, a cor- 
poration; PIONEER CONSTRUCTORS, a 
corporation; and CONSTRUCTION MATE- 
RIALS COMPANY, a corporation, 

Defendants. 
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THE ASHTON COMPANY, iINC., CONTRAC- 
TORS AND ENGINEERS, an Arizona cor- 
poration, and MARDIAN CONSTRUCTION 
COMPANY, an Arizona corporation, dba 
ASHTON-MARDIAN COMPANY, a _ joint 
venture, Third Party Plaimtitts 


VS. 


HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, a corporation, 
Third Party Defendant. 


JUDGMENT 

his cause came on regularly for trial before 
the Court, sitting without a jury, on March 4 and 
5, 1958, on the issues raised by the First Count of 
Plaintiff’s Complaint and the answers thereto, and 
the Court having heard the testimony and having 
examined the proofs offered by the respective par- 
ties, and the Court being fully advised in the prem- 
ises and having filed herein its Findings of Fact 
and Conclusions of Law and having directed that 
judgment be entered in accordance therewith; now, 
therefore, by reason of the law and the findings 
aforesaid : 


It Is Ordered, Adjudged and Decreed: 


1. That the plaintiff Apache Powder Company, 
a corporation, have judgment on the First Count 
of its Amended Complaint herein against defend- 
ant Pioneer Constructors, a corporation, for the 
sum of $18,947.96, with interest at the rate of six 
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per cent per annum from November 1, 1956, until 
paid and for its costs of suit. 


2. That defendants The Ashton Company, Ine., 
Contractors and Engineers, formerly Ashton Buuld- 
ing Company, and Mardian Construction Company, 
corporations engaged in Joint Venture as Ashton- 
Mardian Company, and The ‘Travelers Indemnity 
Company, a corporation, have judgment against 
the plamtiff on the First Count of plaintiff’s 
Amended Complaint; that plaintiff take nothing 
by said First Count from said defendants or any 
of them and that said defendants have their costs 
of sult. 


Done In Open Court this 21st day of March, 
1958. 
/s/ JAMES A. WALSH, 
Judge of the District Court. 


[Endorsed]: Filed March 21, 1958. 


[Title of District Court and Cause. ] 


CIVIL DOCKET ENTRY 

ee ee 

1958 

Mar. 21—38. Enter and file judgment lodged with 
the Court on Mar. 13, 1958, in favor of 
pltf. United States of America, for the 
Use of Apache Powder Company, a cor- 
poration, on the First Count of its 
Amended Complaint and against deft. 
Pioneer Constructors, a corp., in the sum 
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1958 

Mar. 21 of $18,947.96 with 6% int. per annum 

(Cont.) from Nov. 1, 1956, until paid and for its 
eosts of suit; in favor of defts. The Ash- 
ton Company, Inc., Contractors and En- 
gineers, and Mardian Construction Com- 
pany, dba Ashton-Mardian Company, a 
joint venture, and The Travelers Indem- 
nity Company, a corp., against the pltf., 
United States of America, for the Use 
of Apache Powder Company, a corp., on 
the First Count of Pltf’s Amended Com- 
plaint; that pltf. take nothing by said 
First Count from said defts. or any of 
them and that said defts. have their costs 
of suit. (Docketed 3/24/58.) 


[Title of District Court and Cause. ] 


MINUTE ENTRY OF THURSDAY, 
APRIL 3, 1958 


November 1957 Term (Tucson Division) at Tucson. 


Honorable James A. Walsh, United States District 
Judge, Presiding. 


Pursuant to the provisions of Rule 54(b), Fed- 
eral Rules of Civil Procedure, the Court determines 
that there is no just reason for delay in entering 
judgment upon the claim made by the First Count 
of plaintiff’s amended complaint. Accordingly, 
the Clerk is directed, pursuant to Rule 54(b), to 
forthwith enter judgment that the use plaintiff 
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have judgment on the First. Count of its amended 
complaint against defendant Pioneer Constructors 
for the sum of $18,947.96 with interest at 6% per 
annum from November 1, 1956, until paid and for 
eosts; and further judgment that defendants The 
Ashton Company, Inc., Contractors and Engineers, 
formerly Ashton Building Company, and Mardian 
Construction Company, corporations engaged in 
Joint Venture as Ashton-Mardian Company, and 
the Travelers Indemnity Company, a corporation, 
have judgment against the plaintiff on the First 
Count of plaintiff’s Amended Complaint, that plain- 
tiff take nothing by said First Count from said de- 
fendants or any of them and that said defendants 
have their costs of suit. 


[Title of District Court and Cause. | 


CIVIL DOCKET ENTRY 

Date 1958 

GP SP Sy Se GP 

Apr. 3—Enter judgment in favor of pltf. USA ex 
rel Apache Powder Company, a corp. on 
the First Count of its amended com- 
plaint against deft. Pioneer Constructors 
for the sum of $18,947.96 with int. at 6% 
per annum from Nov. 1, 1956 until paid 
and for costs; and ent. fur. Judgment in 
favor of defts. The Ashton Company, 
Ine., Contractors and Engineers, for- 
merly Ashton Building Company, and 
Mardian Construction Company, corpora- 
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1958 

Apr. 38 tions engaged in Joint Venture as Ash- 

(Cont.) ton-Mardian Company, and The Travel- 
ers Indemnity Company, a corp. against 
pltf, USA ex rel Apache Powder Com- 
pany on First Count of pltf’s Amended 
Complaint, that pltf. take nothing by said 
First Count from said defts. or any of 
them and that said defts. have their costs 
of suit. 


[Title of District Court and Cause. ] 


NOTICH OF APPEAL 


Notice is hereby given that Apache Powder Com- 
pany, a corporation, the use plaintiff above named, 
hereby appeals to the Circuit Court of Appeals of 
the United States for the Ninth Cireuit from that 
part of the final judgment entered herein on the 
24th day of March, 1958, against Apache Powder 
Company, a corporation, the use plaintiff herein, 
and in favor of The Ashton Company, Ine., Con- 
tractors and Engineers, formerly Ashton Building 
Company, and Mardian Construction Company, 
corporations engaged in a Joint Venture as Ash- 
ton-Mardian Company, and The Travelers Indem- 
nitv Company, a corporation, defendants herein. 


EVANS, KITCHEL & JENCKES, 
/3/ By ALFRED B. CARR, 
Attorneys for Plaintiff. 


[Endorsed]: Filed April 16, 1958. 
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[Title of District Court and Cause. ] 


BOND FOR COSTS ON APPEAL 


Know All Men By These Presents: 

That we, Apache Powder Company, a New Jer- 
sey corporation, authorized to do business in the 
State of Arizona, as Principal, and Fidelity and 
Deposit Company of Maryland, a corporation duly 
incorporated under the laws of the State of Mary- 
land, of Baltimore, Maryland, having an office and 
usual plaee of business at Phoenix, Arizona, as 
Surety, are held and firmly bound unto The Ash- 
ton Company, Inc., Contractors and Engineers, 
formerly Ashton Building Company, and Mardian 
Construction Company, corporations engaged in a 
Joint Venture as Ashton-Mardian Company, and 
The Travelers Indemnity Company, a corporation, 
in the sum of Two Hundred Fifty Dollars ($250.- 
00), lawful money of the United States of Ameriea, 
to be paid to the said Ashton-Mardian Company 
and The Travelers Indemnity Company, their suc- 
cessors or assigns, for which payment well and 
truly to be made and done we bind ourselves, our 
successors and assigns, jointly and severally by 
these presents. 


Sealed with our seals and dated this 15th day 
of April, 1958. 


Whereas, the aforesaid Principal is filing notice 
of appeal to the Cireuit Court of Appeals of the 
United States for the Ninth Circuit from that 
part of the judgment of the District Court of 
the United States for the Tucson Division of the 
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Judicial District of Arizona, entered on the 24th 
day of March, 1958, against the said Principal and 
in favor of said Ashton-Mardian Company and The 
Travelers Indemnity Company in the above-entitled 
action. 

Now The Condition of This Obligation Is Such, 
That if the said Appellant shall pay the costs if 
the appeal is dismissed or the judgment is affirmed 
or such costs as the Appellant Court may award 
if the judgment is modified, then this obligation 
to be void; otherwise to remain in full foree and 
virtue. 

APACHE POWDER COMPANY, 
/s/ By ALFRED B. CARR, 
lts Attorney. 
[Seal | FIDELITY AND DEPOSIT COM- 
PANY OF MARYLAND, 
/s/ By (Illegible), 
Attorney-in-F act. 


[Endorsed]: Filed April 16, 1958. 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice is hereby given that Apache Powder 
Company, a corporation, the use plaintiff above 
named, hereby appeals to the Cireuit Court of Ap- 
peals of the United States for the Ninth Circuit 
from that part of the preliminary judgment en- 
tered herein on the 24th day of March, 1958, and 
from that part of the final judgment entered herein 
on the 3rd day of April, 1958, against Apache 
Powder Company, a corporation, the use plaintiff 
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herein, and in favor of The Ashton Company, Ince., 
Contractors and Engineers, formerly Ashton Build- 
ing Company, and Mardian Construction Company, 
corporations engaged in a Joint Venture as Ash- 
ton-Mardian Company, and The Travelers Indem- 
nity Company, a corporation, defendants herein. 


EVANS, KITCHEL & JENCKES, 
jo/ by ALFERD B. ‘CARR, 
Attorneys for Plaintiff. 


[Endorsed]: Filed April 28, 1958. 


[Title of District Court and Cause. ] 


BOND FOR COSTS ON APPEAL 


Know All Men By These Presents: 

That we, Apache Powder Company, a New Jer- 
sey corporation, authorized to do business in the 
State of Arizona, as Principal, and Fidelity and 
Deposit Company of Maryland, a corporation duly 
incorporated under the laws of the State of Mary- 
land, of Baltimore, Maryland, having an office and 
usual place of business at Phoenix, Arizona, as 
Surety, are held and firmly bound unto The Ash- 
ton Company, Inc., Contractors and Engineers, 
formerly Ashton Building Company, and Mardian 
Construction Company, corporations engaged in a 
Joint Venture as Ashton-Mardian Company, and 
The Travelers Indemnity Company, a corporation, 
in the sum of Two Hundred Fifty Dollars ($250.- 
00), lawful money of the United States of Amer- 
ica, to be paid to the said Ashton-Mardian Com- 
pany and The Travelers Indemnity Company, their 


84 Apache Powder Company vs. 


successors or assigns, for which payment well and 
truly to be made and done we bind ourselves, our 
successors and assigns, jointly and severally by 
these presents. 

Sealed with our seals and dated this 25th day of 
April, 1958. 

Whereas, the aforesaid Principal is filing notice 
of appeal to the Cireuit Court of Appeals of the 
United States for the Ninth Circuit from that part 
of the preliminary judgment of the District Court 
of the United States for the Tucson Division of 
the Judicial District of Arizona, entered on the 
24th day of March, 1958, and from that part of 
the final judgment of said District Court entered 
herein on the 3rd day of April, 1958, against the 
said Principal and in favor of said Ashton-Mar- 
dian Company and The Travelers Indemnity Com- 
pany in the above entitled action. 

Now The Condition of This Obligation Is Sueh, 
That if the said Appellant shall pay the costs if 
the appeal is dismissed or the judgment is affirmed 
or such costs as the Appellate Court may award 
if the judgment is modified, then this obligation 
to be void; otherwise to remain in full foree and 
virtue. 

APACHE POWDER COMPANY, 
/s/ By ALFRED B. CARR, 
Its Attorney. 
[Seal ] FIDELITY AND DEPOSIT COM- 
PANY OF MARYLAND, 
/s/ By RALPH A. CASH, 
Attorney-in-Fact. 
[Endorsed]: Filed April 28, 1958. 
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CERTIFICATE OF CLERK 


United States of America, 
District of Arizona—ss. 


I, William H. Loveless, Clerk of the United 
States District Court for the District of Arizona, 
do hereby certify that’ I am the custodian of the 
records of the said Court, including the records in 
the case of United States of America, for the 
Use of Apache Powder Company, a corporation, 
Plaintiff, versus The Ashton Company, Inc., Con- 
tractors and Engineers, formerly Ashton Building 
Company, ct al., Defendants, numbered Civ. 967 
Tucson, on the docket of said Court. 

I further certify that the attached and foregoing 
original documents bearing the endorsements of 
filing thereon are the original documents filed in 
said case, and that the attached and foregoing cop- 
ies of the minute and civil docket entries are true 
and correct copies of the originals thereof remain- 
ing in my office in the city of Tucson, State and 
District aforesaid. 

I further certify that the said original docu- 
ments, and said copies of the minute and docket 
entries, together with the original exhibits trans- 
mitted herewith, constitute the record on appeal in 
said case as designated in the Appellant’s Desig- 
nation filed therein and made a part of the record 
attached hereto and the same are as follows, to-wit: 


1. Complaint 
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2. Answer of Defendants The Ashton Company, 
Ine., Contractors and Engineers, formerly Ashton 
Building Company, and Mardian Construction 
Company, corporations engaged in Joint Venture 
as Ashton-Mardian Company 

3. Motion for More Definite Statement by third 
party defendant, Hartford Accident and Indem- 
nity Company 

4. Plaintiff’s Response to Third Party Defend- 
ant’s Motion for More Definite Statement 

5. Answer of Defendant, Pioneer Constructors, 
a corporation 

6. Answer of Third Party Defendant to Plain- 
tiff’s Complaint 

7. Answer of Defendant, The Travelers Indem- 
nity Company, a corporation 

8. Transcript of Pre-trial Conference 

9. Minute entry of January 30, 1958 (pre-trial 
conference) 

10. Minute entry of February 28, 1958 (order 
granting leave to file amended complaint and for 
separate trials) 

11. Amended complaint 

12. Minute entry of March 4, 1958 (proceedings 
of trial) 

13. Minute entry of March 5, 1958 (further pro- 
ceedings of trial) 

14. Minute entry of March 6, 1958 (decision) 

15. Proposed Additions to Findings of Fact and 
Conclusions of Law 

16. Objections to Proposed Additions to Find- 
ings of Fact and Conclusions of Law filed by de- 
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fendants Ashton-Mardian Company and the Trav- 
elers Indemnity Company. 

17. Minute entry of March 21, 1958 (settling 
findings of fact and conclusions of law and mak- 
ing additional findings of fact and conclusions of 
law) 

18. Findings of Fact and Conclusions of Law 

19. Judgment 

20. Civil Docket Entry of Judgment of March 
21, 1958 

21. Civil Docket Entry of Judgment of April 
lone 

22. Minutewentry of Apel 3, 1958 for entry of 
judgment upon claim made by First Count of 
Amended Complaint 

23. Notice of Appeal to Court of Appeals from 
judgment entered March 24, 1958 

24. Plaintiff’s Bond for Costs on Appeal relating 
to appeal from judgment entered March 24, 1958 

25. Plaintiff’s Notice of Appeal to Court of Ap- 
peals from preliminary judgment entered March 
24, 1958, and final judgment entered April 3, 1958 

26. Plaintiff’s Bond for Costs on Appeal relat- 
ing to appeal from preliminary judgment entered 
March 24, 1958 and final judgment entered April 
3, 1958 

27. Transcript of Proceedings 

28. Designation of Contents of Record on Ap- 
peal. 

LT further certify that all original exhibits in 
evidence, or marked for identification, as desig- 


88 Apache Powder Company vs. 


nated by the appellant, are transmitted herewith as 
a part of this record on appeal, to-wit: 

Plaintift’s exhibits 1, 2, 3, 4, 5, 6, TA, 7B, 7, 
8, 9, 10, 11A, 11B and 11C in evidence. 

Third Party Defendant’s Exhibits A, B, C, D, E, 
F, G, H, J, J and K in evidence. 

Defendant Ashton’s exhibits A and B in evi- 
dence. 

I further certify that the Clerk’s fee for prepar- 
ing and certifying this record on appeal amounts 
to the sum of $5.20, and that said sum has been 
paid by counsel for the appellant. 

Witness my hand and the seal of said Court 
this 16th day of June, 1958. 


[Seal] WM. H. LOVELESS, 
Clerk, 
/s/ By CATHERINE A. DOUGHERTY, 
Chief Deputy. 


[Title of District Court and Causes. | 


TRANSCRIPT OF PROCEEDINGS 


Appearances: Messrs. MeRae, Elhott & Thomp- 
son, by Mr. John L. Elliott, and Mr. Howard 
Thompson, for Plaintiff Armeo Drainage & Metal 
Products. Messrs. Evans, Hill, Kitehel & Jenckes, 
by Mr. Alfred B. Carr, and Mr. Ralph Lester, for 
Plaintiff Apache Powder Company. Messrs Fick- 
ett & Dunipace, by Mr. Fred W. Fickett, for Pio- 
neer Constructors. Messrs. Hall, Cathn & Jones, 
by Mr. Hamilton R. Catlin, for Third Party De- 


— 
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fendant Ashton-Mardian Company. Messrs. Boyle, 
Bilby, Thompson & Shoenhair, by Mr. Wilbert I. 
Dolph, Jr., for Construction Materials Company. 
Messrs. Conner & Jones, by Mr. A. O. Johnson, 
for Third Party Defendant, Hartford Accident & 
Indemnity Company. 

The Above Entitled Matter came up for trial on 
the 4th day of March, 1958, at the hour of 10:00 
o’clock A.M. at Tucson, Arizona, before the Hon- 
orable James A. Walsh, Judge, and the following 
proceedings were had, to-wit: [5]|* 

(The eases were called by the Clerk.) 

The Court: Are the parties all ready? 

(All parties indicating ready for trial.) 

Mr. Johnson: We are ready, your Honor. Be- 
fore proceeding for trial, we filed a motion to 
amend our answer, which is noticed for hearing 
next Monday, I belheve. I think it should be ruled 
on now. 

The Court: I will pass on it when I see what 
the evidence is. The reference that you make to 
the deposition in your motion, I don’t believe that 
would support an amendment, if that is all you are 
basing it on. 

Mr. Johnson: That is the question, your Honor. 

The Court: The motion for leave to amend the 
answer, if that is the basis of it, what is referred 
to in the answers to the interrogatories? 

Mr. Johnson: The answers to the interroga- 
tories and also some similar information came out 


“Page numbers appearing at top of page of Reporter’s Tran- 
script of Record. 
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in the deposition, and the evidence will also show 
it. 

The Court: As I interpret that, it was some- 
thing that happened after the materials had been 
furnished. 

Mr. Johnson: That is right, your Honor. 

The Court: The motion of the third party de- 
fendant to amend its answer in 966, the answer to 
complaint in 966 and the answer to the third party 
complaint in 966, 1s denied. 

Mr. Dolph: Your Honor, I am appearing here 
on behalf [6] of Construction Materials Company, 
which is apparently not involved in the first count 
of the amended complaint in Case No. 967, and 
is not involved at all in the other case to go to 
trial today. We want to make sure the record 
was clear on our understanding that the second 
count of the amended complaint in which our client 
is involved is not to go to trial now and we will 
not be bound by the evidence in the trial of the 
other issues that are to be tried at this time. 

The Court: That is correct. The issues made 
by the second count in 967 and the answer that 
may be filed thereto will be tried separately. 

Mr. Dolph: Thank you, your Honor. 

The Court: You may proceed, Mr. Thompson. 

Mr. Thompson: If the Court please, prior to 
calling our first witness, I believe the Court is well 
aware of the fact that a pre-trial conference was 
held in this matter. As I understand it, the ree- 
ord of that pre-trial conference has been filed and 
is now a part of the record. I don’t know whether 


J 
i 


The Ashton Company, Inc., et al. 91 


it requires a motion or not, but if it does I would 
hke to move the Court to consider that pre-trial 
eonference and the stipulations made therein as 
a part of this tmal record. 

The Court: Any objection to that? 

Mr. Johnson: No objection. 

Mr. Catlin: No objection. [7] 

Mr. Carr: No objection. 

The Court: The record may show the record of 
the pre-trial conference held in these cases on 
January 380th, 1958, which record was ‘filed in this 
eause on Hebruary 19, 1958, is incorporated as a 
part of the record of this trial. 

Mr. Thompson: Thank you, your Honor. One 
other item in that regard. During the pre-trial 
conference counsel for Armco Drainage & Metal 
Products Company asked for stipulation of the 
other counsel on the materials which were deliv- 
ered on the job on December 13th, 1956. Mr. 
Johnson, representing Hartford, said that he would 
verify whether or not those materials were actually 
used on the job, and he advised me and the other 
counsel advised me at that time that they would 
so stipulate as to the Armco materials actually 
being used on the job, unless they notified me prior 
to trial; and I will avow to the Court at this time 
that no notice was given to me of those materials 
not being used on the job, so | am assuming then 
it is stipulated that the Armco materials were ac- 
tually used on the job im question. 

Mr. Johnson: Our information is to that effect, 
your Honor. 

Mr. Thompson: I will call Mr. D. G. Putnam. 


92 Apache Powder Company vs. 


D. G. PUTNAM 
ealled as a witness herein, having been first duly 
sworn, [8] testified as follows: 


Direct Examination 

Q. (By Mx. Thompson): Mr. Putnam, for the 
record, will you state your name, please? 

A. Donald G. Putnam. 

Q. Mr. Putnam, what is your occupation? 

A. Jama civil engincer for the Corps of Engi- 
neers. 

Q. Calling your attention to the early part of 
1956, were you the project engineer on the United 
States Army Air Force Project TM-181 at Ajo, 
Arizona for the Corps of Engineers? 

Ae “Yess sia 

Q. In your capacity as the project engineer for 
the United States Corps of Engineers, do you offi- 
cially deal with the prime contractor or the sub- 
contractors on the job? 

A. The prime contractor. 

@. In that regard is there any requirement re- 
quiring the prime contractor to furnish you a list 
of its subcontractors on the job? 

A. There is a section of the contract specifica- 
tions entitled General Conditions that require the 
submission of subcontractors’ names upon request. 

Q. Was that in the prime contract in this par- 
ticular job? 

Mr. Cathn: If it will help, we will stipulate 
that [9] provision is in the general contract, rather 
than have you go through it. 
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Mr. Thompson: All right. 

Se (By Mm Thompson): Then, Mr Putnam, 
since it has been stipulated that there is a require- 
ment that the prime contractor must furnish you 
as the representative of the Corps of Engineers a 
list of its subcontractors on the project, pursuant 
to request, did you make a request for such a list? 
J did. 

And was such a list furnished you? 

It was. 

And by whom was the list furnished to you? 
Ashton-Mardian Company. 

And Ashton-Mardian is the joint venture 
ai had the prime contract on that job, was the 
one that had the contract with the United States 
Government on the job? A, Yesposi 

@. In reference to that lst was the Pioneer 
Constructors listed on there as a subcontractor? 

ma. Yessir. 

Mr. Johnson: At this time I think the record 
should show an objection to the question. IJ think 
the list itself would be the best evidence. 

Q. (By Mr. Thompson): Mr. Putnam did you 
bring a copy of the lst with you? [10] 


OP>OrPoapr 


A. Yes, sir. 
@. You were subpoenaed to bring it, were you 
not? A. Yes, sir. 


(Plaintiff Azrmeo’s Exhibit 1 marked for 
identification. ) 

Q. (By Mr. Thompson): Mr. Putnam, I hand 

you a list marked Plaintiff’s Exhibit 1 for identifi- 
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eation and ask you if that is a signed carbon copy 
of the list which was furnished you by Ashton- 
Mardian Company pursuant to a request for a list 
of subcontractors ? A. Yes, sir. 

@. And what is the date that appears thereon? 

A. 25th of September, 1956. 

Mr. Thompson: We offer this in evidenee at this 
time, your Honor. 

Mr. Johnson: We object to the offer on the 
erounds of immateriality. All this evidence does is 
show the Pioneer Constructors was a subcontractor 
on September 25th, 1956, which I beleve is admit- 
ted by all the pleadings. The offer is entirely incom- 
petent and immaterial for any other purpose. 

The Court: Is this preliminary, Mr. Thompson? 

Mr. Thompson: Yes, it is, your Honor. 

The Court: I will receive it for that purpose. 

(Plaintiff Armeo’s Exhibit 1 marked in evi- 
dence. ) 

The Court: It will be marked Plaintiff Armeo’s 
Exhibit 1 in evidence. [11] 

@. (By Mr. Thompson): Mr. Putnam, under 
the regulation which appears in the specifications, 
doesn’t that provide that if a different subeontrac- 
tor comes on the job or one is substituted or one 
leaves that you are to be furnished that informa- 
tion ? 

Mr. Johnson: We object to that on the ground 
IT think the contract itself is the best evidence of 
what that provides. 

Q. (By Mr. Thompson): Mr. Putnam, you are 
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familiar with the regulations of the United States 
Government in referenee to the duties of a prime 
contractor on a United States project, are you not? 

A. Ses, sir. 

Q. Is there a regulation which requires the 
prime contractor to keep the representative of the 
United States Government informed as to the sub- 
eontractors that are doing work on the project? 

Mr. Johnson: If the Court please, we object. on 
the ground the regulation itself should be offered 
if it is material, rather than the recollection of this 
witness. 

The Court: The regulation would be the best 
evidence. 

The Witness: I don’t see it in there. 

. (Sy Mr. Thompson): Mr. Putnam, do you 
know what that regulation is that we have been dis- 
eussing here? 

Mr. Fickett: Same objection, if the Court please. 

The Court: What regulation are you talking 
about, [12] Mr. Thompson ? 

Mr. Thompson: I am asking him about the regu- 
lation requiring the prime contractor to furnish a 
list of subcontractors. 

The Court: There is no evidence of any such 
regulation. Let’s get the regulations if there are 
any. 

Mr. Thompson: They are supposed to be a part 
of that particular contract. However, that is appar- 
ently just a portion of the actual job specifications 
on it. They were included in the copy which Mr. 
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Putnam has, which constitutes the entire contract. 
And I assumed that those would be in there, but 
they are not. We checked it the other day and saw 
that those regulations were a part of that particular 
contract. 

The Court: You are not bound by this contract. 
If the actual contract has those in there, get the 
actual contract. 

Q. (By Mr. Thompson): You didn’t bring the 
contract with you? 

A. No, I brought a copy of this letter; it quotes 
the contract. 

@. Isee. 

A. Which I wrote to the prime contractor. 

@. All right. 

Mr. Thompson: We had a stipulation that there 
was a regulation or requirement that the prime con- 
tractor had [13] to furnish a list of its subcontrae- 
tors to the project engineer, did we not? 

Mr. Catlin: Yes. 

Mr. Johnson: On demand? 

Mr. Thompson: On demand, right. 

Mr. Catlin: On request. 

Q. (By Mr. Thompson): Now, Mr. Putnam, 
pursuant to that regulation which we have just 
mentioned in the stipulation here, did you request 
a list of the subcontractors from the Ashton- 
Mardian Company ? A. Yes, sif. 

Q. How was that request made? 

A. By letter. 

Q. Did you bring a copy of that letter with you? 
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A. Yes, sir. 


Q. When you wrote this letter was it sent to the 
Ashton-Mardian Company ? 

A. It was:sent—I don’t remember the exact ad- 
dress. I have it here. 

Q. Was it sent to the Ashton Company and the 
Mardian Company ? 

A. Ashton Building Company, Mardian Con- 
struction Company. 

@. The original of that letter then was mailed to 
Ashton-Mardian, is that correct? 

A. Yes, sir. [14] 

@. And addressed as indicated on your copy 
of it? A. Yes, sir. 

Q. And when was this request or this letter 
written ? A. The 21st of April, 1956. 

Q. You wrote the letter, did you not? 

A. Yes, sir. 

(Plaintiff Armco’s Exhinit 2 marked for 
identification. ) 

Mr. Fickett: Your Honor, may it be an order 
for us to request that the contract that the witness 
looked at be marked for identification at this time, 
just to keep the record. He made some remarks 
about it, not being able to find something in it. 

The Court: Do you want to have that marked as 
Plaintiff Armeo’s 3 for identification? 

Myr. Thompson: Yes. 

(Plaintiff Armeo’s Exhibit 3 marked for 
identification. ) 
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A. There is a possibility that might be in there, 
I didn’t search that thoroughly, I didn’t find it. 

Mr. Thompson: I offer Plaintiff’s 2 in evidence. 

The Court: <Any objection to 2 for identification ? 

Mr. Johnson: I make an objection at this time 
to the exhibit and the entire line of testimony, for 
thei reason it 1s immaterial and does not tend to 
prove or disprove any of the issues in this case. All 
it could prove is that Ashton-Mardian did or did 
not notify the Government as to [15] whether or 
not a certain subcontractor was on the job, which 
we contend is completely immaterial. 

The Court: The objection is overruled. It may be 
received. 

(Plaintiff Armeo’s Exhibit 2 marked in evi- 
dence. ) 

Q. (By Mr. Thompson): Mr. Putnam, in refer- 
ence to Plaintiff’s Exhibit 2 in evidence, did you 
advise the Ashton Company and the Mardian Com- 
pany, the joint venture in this case, of the regula- 
tions pertaining to keeping you advised as to the 
subcontractors on the job? 

Mr. Fickett: We object to that, if your Honor 
please. The letter is there, speaks for itself. What- 
ever it is, dt is. 

The Court: Is that what you are getting at, is 
the letter? 

Mr. Thompson: Yes. 

The Court: The letter would show what he told 
him. 

Q. (By Mr. Thompson): All mght. Mr. Put- 
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nam, as the United States project engineer on the 
Air Foree Station job, were you ever advised that 
Construction Materials was a subcontractor on that 


job? 
Mr. Johnson: Let the reeord show the same 
objection. 


The Court: The objection is overruled. 

A. JI don’t remember of having been officially 
notified. 

@. (By Mr. Thompson): In other words, your 
official [16] records indicate no reference to Con- 
struction Materials, is that mght? 

A. Vhatis right, 

Mr. Johnson: I object. And let the record show 
the records themselves were introduced. 

The Court: The record is the best evidence. 

@. (By Mr. Thompson): Mr. Putnam, as the 
United eum oe engineer on the job in ques- 
tion, calling your attention to approximately the 
Ist of November, 1956, was there any interruption 
in the work schedule on the job which had been 
contracted for by the Pioneer Construction Com- 
pany ? A. None that I remember. 

@. Do you recall whether or not the same super- 
visory personnel was used on that road construction 
job during the entire period that it was under con- 
struction, that is, aside from a normal change? 

A. I believe so, yes, sir. 

Q. Did you at any time observe or see a mass 
exodus of employees off of that job? 

A. None other than a normal interruption. 
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@. And did you see any change in construction 
equipment other than changes that resulted nor- 
mally from the progress of the work as it pro- 
gressed ? As No, sir: 

Q. Then from your observation was there any- 
thine that [17] would indicate to you or to a person 
simply from observing the working of the men, the 
equipment, supervisory personnel, that would indi- 
cate to anyone that there was a change in subcon- 
tractors on that road construction job during any 
particular period of time while that road was under 
construction ? Hw, ‘IN@pasit. 

Mr. Thompson: That is all. 


Cross Examination 

Q. (By Mr. Catlin): Mr. Putnam 

The Court: Pardon me, Mr. Catlin. I suggest 
you let the plaintiffs go ahead first. Do you have 
any questions, Mr. Carr? 

Mr. Carr: If the Court please, it is my under- 
standing that all testimony of all witnesses, whether 
for Armco or Apache becomes a part of the record 
in both cases. 

The Court: That is right. 

Mr. Carr: So it is not necessary to go over 
the 

The Court: No. We would be here forever. 

Mr. Catlin: Do I understand, vour Honor, that 
is the way you would like to proceed, to have both 
the plaintiffs question each witness? 


The Court: In that way we won’t be going back 
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and forth. In other words, if Mr. Thompson should 
have overlooked [18] anything or if he didn’t de- 
velop something Mr. Carr thought should be 
brought out, then all of the witnesses’ testimony 
on direct would be in for eross examination. 

Mr. Catlin: There is no question about the fact 
that myself as representing the prime contractor 
and Mr. Johnson as representing the third party 
defendant will both be able to question the wit- 
nesses also, is there? I say that in view of the other 
ramifications that are in this case. 

The Court: I am going to be hberal to Mr. John- 
son in his questions because he has a stake in the 
matter. 

Cross Examination 

@. (By Mr. Cathn): Mr. Putnam, I notice part 
of this letter which is marked Plaintiff Armeo’s 
Eixhibit No. 2, the provision that payrolls are to be 
submitted with the proper affidavit, both by the 
prime and the subcontractors, is that correct? 

A. That is correct, yes, sir. 

Q. Was that done in this particular case? 

A. To the best of my knowledge it was. 

Q. Do you know whether or not the Pioneer 
submitted their certified payrolls? 

A. Iam satisfied they did, yes, sir. 

Q. Do you know whether Construction Material 
submitted certified payrolls to you through your 
office? [19] 

A. They submitted payrolls; I don’t remember 
back to 1956 any particular instance. 
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Q. You don’t remember whether or not that the 
payroll submitted by Construction Materials started 
with any particular date, is that correct? 

A. That is correct, yes, sir. 

@. Then with the submission of those payrolls 
you were aware that Construction Materials was on 
the job? A. I would be, yes, sir. 

Q. Your answers then to Mr. Thompson that 
you were not aware of any change would be modi- 
fied by the fact that you had received payrolls from 
Construction Materials? 

A. I personally don’t see those payrolls. 

@. Do they go through your office ? 

A. ‘Yes, om. 

Mr. Catlin: J have no further questions. 


Cross Examination 

Q. (By Mr. Johnson): I believe you stated in 
answer to a question that counsel asked that you 
were never officially notified that Construction Ma- 
terials was a subcontractor on that job; I take it 
vou were then unofficially notified ? 

A. JI don’t remember of having been officially 
notified and I don’t remember how I was notified. 

@. But you were notified some way, it was called 
to your attention that Construction Materials was a 
subcontractor on the job, is that correct? 

A. JI don’t remember if I heard it m town or on 
the job. 

@. Anyway vou did hear it? 

A. T knew they were on the job, ves, sir. 
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Q. Can you tell us when it was you first knew 
that? Aes Noy sit; 

Q. Did you make any request or demand then of 
Ashton-Mardian to furnish you with that official 
information ? 

A. Not above and beyond the original request. 

Q. In other words, you didn’t take their failure 
to notify you very seriously then ? A. No, sir. 

Q. One more question. It isn’t the custom of the 
subeontractors or prime contractor to furnish you 
a list of the materialmen from whom the subcon- 
tractor 1s purchasing material, 1s it? 

A. Not the material people. They furnish us 
drawings and equipment lists for approvals. 

Mr. Johnson: That is all. 

hr Carrs amysorry, I didn’t get that 

The Witness: They furnish shop drawings and 
equipment for approval as required by the contract 
specifications. Various sections of the specifications 
require these lists [21] be furnished. 


Redirect Examination 

Q. (By Mr. Carr): In this case were the esti- 
mates of Apache Powder Company submitted by 
Pioneer or Ashton-Mardian ? 

A. I don’t believe so, sir. That is material that 
has not been ineorporated into the work and 
wouldn’t require approval. 

Mr Carr: Pivat is all. 

(Witness excused.) [22] 
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GERARD JOHN STURM 
called as a witness herein, having been first duly 


sworn, testified as follows: [380] 
*¥ © *  *¥ 


Cross Exanunatiion ** * * 


Q. (By Mr. Johnson): You mentioned a gentle- 
man named Jim in this letter. 

A. Jim Ammon, right. I didn’t read it to refresh 
my memory, but Jim Ammon was hired to cover the 
southern part of the State when we took Bill John- 
son and brought him up north. At that time Jim 
Ammon was in the southern part of the State, 
which ineluded Tueson. I met him and went out to 
Pioneer's office, to Mr. Skorpick’s office and dis- 
cussed the account, which that letter relates. 

@. What was said by you and by Mr. Skorpick 
on that occasion in regard to the Ajo account? 

A. It is covered in the paragraph and I think it 
is indicated he was going to pay it. 

@. Was anything said in that conversation in 
regard to who was, or who was not the subcontrac- 
tor on the Ajo job at that time? 

A. Absolutely not. 

Q. Was Construction Materials Company men- 
tioned ? A. Not in any way. 

Q. Are vou familiar with the shipment which 
was made by vour company to the Ajo job during 
the month of Deeemhber? A. Yes. 

Q. Who ordered that shipment to be made? 

A. JT did. 

Q. And who on the job out there asked you to 
have it done? [43] 
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A. Well, there wasn’t anybody on the job. My 
trip on December 14th was the result of having 
tried to get ahold of Ma. Skorpick in relation to the 
account, and I ealled him on December 10th. 

Q. You ealled who? 

A. Mr. Skorpieck. December 10th was a Monday 
and the 14th was Friday. I tmed to call Mr. Skor- 
pick at his office in Tueson from our office in Phoe- 
nix and he was not in. And Mel Simmons usually 
in there and I talked to him about the account 
because we had talked to him about the account 
before and his never being able to give us any 
money. So I talked to Mel at that time. It was re- 
quested the shipment was short these materials that 
we shipped on the 18th from L.A. 

®. Isn’t it true, Mr, Sturm, on that occasion Mr. 
Simmons advised you that the Construction Mate- 
rials Company had taken over the job and at that 
time was subcontractor on the job? 

A. Absolutely not. 

Qy Isn't it true that Mr. Simmons told you the 
Pioneer Constructors were no longer on the job? 

Ay Nopsir 

@. You are positive that neither of those state- 
ments were made by Mr. Simmons? 

A. Positive. The first information I ever had 
was the day as a result of that telegram. 

Mr. Johnson: Mark this for identification, 
please. [44] 


re So 
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HAROLD ASHTON 
ealled as a witness herein, having been first duly 
sworn, testified as follows: 


Cross Examination 

Q. (By Mr. Thompson): State your name, 
please. A. Harold Ashton. © 

Q. Mr. Ashton, do you have any connection 
with the Ashton Company? [50] 

A. Iam the president of that company. 

Q. That is the same company that formed the 
joint venture with the Mardian Construction Com- 
pany on this Air Foree project T’M-181 at Ajo, 
Arizona? A. That is right. 

@. The two companies were the joint venturers 
which had the prime contract with the United 
States Government on that job, is that right? 

A. Right. 

Q. Mr. Ashton, as president of the Ashton Com- 
pany and as a part of this joint venture, isn’t it 
true that the detail of contracts and things related 
to negotiations, and so on, were carried on primar- 
ily by you for the Ashton-Mardian Company in 
relation to that job? I am contrasting that as to the 
Mardian Company in that respect. 

A. I would say that is mght. 

Q. Now, as the prime contractor on that job, the 
Ashton-Mardian Company, you entered into a con- 
tract with the Pioneer Constructors, the Pioneer 
Construction Company, for a portion of the work 
under the prime contract, did you not? 

A. “That is tight. 
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q. And that contract 1s dated, was dated March 
30, 1956? A. You mean our prime contract ? 

@. No, Iam speaking of the subcontract between 
yourself and the Pioneer Constructors. [51] 

Mr. Catlin: Those are part of the records. 

The Court: They are in the envelope there. 

© (By Mr. Thompson): Now, in reeard to 
your entering into a contract with Pioneer Con- 
structors, did you take bids on the portion of the 
work that was covered in that particular contract, 
eall for bids on it? 

A. We did not call for bids on it; some hids 
were submitted to us. 

@. Do you recall approximately how many bids 
were submitted covering the work that is covering 
in your Pioneer subcontract? 

A. To my knowledge we didn’t receive another 
bid that covered all the items that were covered in 
this contract. However, combination of other hbid- 
ders would have totaled the same units of work. 

Q. Well, you entered into the contract with Pio- 
neer Constructors because, if I understand cor- 
rectly, at that particular time you believe that was 
to the best advantage of the Ashton-Mardian Com- 
pany, 1s that right? A. That is nght. 

Mr. Thompson: What was the stipulation in re- 
gard to these, they were true copies? 

Mr. Catlin: As I understand it was stipulated 
they could be received in evidence. 

Mr. Thompson: That is what I understood. Will 
you [52] mark these in evidence? 
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The Court: They may be received. 

(Plaintiff Armeo’s Exhibits 6 and 7 marked 
in evidence.) 

Mr. Thompson: For counsel, the Pioneer Con- 
structors’ contract is Armco 6; Construction Mate- 
rials’ contract is Armco’s 7. 

Q. (By Mr. Thompson): Mr. Ashton, I have 
handed vou Armco’s Exhibit 6 1n evidence, being a 
subcontract. executed between your company and 
Pioneer Constructors, and ask vou in relationship 
to that particular contract, on the first page of it, 
this was your subcontract agreement number 7, 1s 
that right, the number being indicated in the upper 
right hand corner? A. That is right. 

Q. And the second sheet there is entitled: *‘Sup- 
plemental Sheet to Subeontract No. 7,” Is that 
right? A. That is right. 

Q. In reference to the items that appear on your 
first part of it there, are those sections of the speci- 
fications referred to in the prime contract? 

A. That is right. 

Q. And then as a general statement the items 
that are listed on vour supplemental sheet, subcon- 
tract No. 7, being the second page of this subcon- 
tract, are those the items required to carry out the 
provisions of the specifications [53] listed on the 
first page there? 

A. The sections listed on the first page are the 
governing specifications for the performance of the 
work listed on the seeond. 

(). This subeontract, as I understand it, applied 
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principally to the construction of the roadway on 
the Ajo job, is that right? A. That is might. 
Q. There is some building exeavation included 
I believe in here, but the principal portion of it is 
the roadway, 1s that mght? A. That is right. 
@. And in reference to the negotiations pertain- 
ing to the actual execution of Armeo’s No. 7 in evi- 
dence, what was the personnel you dealt with, or 
who were they you dealt with on behalf of Pioneer 
Constructors? 
A. I dealt with Mr. Skorpick and Mr. Moore. 
Q. Mr. Skorpick was president of Pioneer Con- 


structors ? A. That is right. 
Q. And Mr. Moore vice president? 
A. Right. 


Q. Do you recall, Mr. Ashton, in reference to 
the pipe which is listed under bid items on the sec- 
ond page of the Pioneer contract, Armco’s No. 7 in 
evidence, do you recall whether or not the Ashton- 
Mardian Company paid Pioneer for [54] the major 
part of the pipe listed there? 

A. To my knowledge we did. 

Q. This contract is dated March 30, 1956. Do 
you recall whether or not it was actually executed 
on that date? 

A. I don’t believe that it was executed on that 
date. 

@. Do you know approximately when it was 
executed ? 

The Court: When you speak of ‘‘this contract’’, 
what do you mean, Mr. Thompson, what number ? 
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Mr. Thompson: I am speaking of Armco No. 7 
in evidence, the Pioneer Constructors’. 

The Court: That is 6. I think you referred to it 
several times as 7. It should be 6. 

Mr. Thompson: Let the record show that I have 
referred to nothing except Armco’s No. 6 in evi- 
dence, being the Pioneer Constructors’ contract, up 
to this point. 

The Court: By that you mean you have intended 
to refer to it? 

Mr. Thompson: I have attempted to, yes. I am 
getting confused, because the contract has the num- 
ber 7 on it. 

Q. (By Mx. Thompson): In reference to Arm- 
co’s No. 6 in evidence, being the Pioneer Construc- 
tors’ contract, I believe I asked you, do you recall 
approximately when it was executed; did you an- 
swer that question ? 

A. I believe I did and I believe I said I wasn’t 
eertain when it was executed. It was written at this 
date and it may [55] not have been finally executed 
until the performance bonds were executed. 

Q. IT see. 

Do you recall when the performance bond was 
executed ? 

A. T[ don’t recall the date, but we have a copy 
of the bond and it is dated. 

Q). That was, in any event, some time after the 
date of March 30, 1956? A. That is right. 

Q@. As a practical matter, in the execution of 
Armco No. 6 in evidence, was this contract typed 


The Ashton Company, Ine., et al. 111 


(Testimony of Harold Ashton.) 

up at the Ashton-Mardian Company offices? In 

other words, did you prepare 
A. To my best knowledge this contract was 

typed up at the Tueson office, because on March 

30th we had not as yet established an office at the 


project. 
Q. That is the Tueson offices of the Ashton- 
Mardian Company ? A» That ag meht. 


@. In the execution of the contract would you, 
on behalf of the Ashton-Mardian Company, sign the 
contract prior to the time the subcontractor signed 
it? A. Not ordinarily. 

Q. Do you recall in this case, referring to the 
Pioneer Constructors’ contract, who signed it first? 

A. I don’t recall, but I assume Mr. Skorpick 
would have [56] signed it first. 

Q@. And your normal procedure would be it 
would be signed by him and returned to you, or 
would it be done in your presence ? 

A. No, it would be signed by him and returned 
to me with a copy of the bond, and at that time I 
would sign it or my authorized representative of 
the company would sign it. 

Q. Then as a practical matter you didn’t sign 
your subcontracts until you got the executed copies 
back from the subcontractor and a copy of his per- 
formance bond ? ma, “Khatausiaehi 

Q. Mr. Ashton, I now hand you Plaintiff Arm- 
co’s Exhibit No. 7 in evidence, and ask you in refer- 
ence to that contract, it is dated November 1, 1956, 
I believe, is it not? AS Maris clits 
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Q. That particular contract, being Armco No. 7 
in evidenee, is I believe your subcontract agreement 
No. 128, is that correct? A. That is correct. 

@. And in reference to Armco No. 7 in evidence, 
the Construction Materials’ contract, do you reeall 
whether or not the Ashton Company approached the 
Construction Materials Company or representative 
of the Construction Materials Company approached 
the Ashton Company in the negotiation of this con- 
tract? [57] 

A. The Construction Materials—well, let me say 
Mr. Skorpick and Mr. Moore approached the Ash- 
ton Company. 

Q. This is the same Mr. Skorpick and Mr. 
Moore you have previously named as being presi- 
dent and vice president of the Pioneer Construc- 
tors, is that correct? A. That is right. 

@. Do you reeall approximately when they ap- 
proached you? 

A. I ean’t reeall the exact day, but to the best 
of my knowledge it was during the latter part of 
November of 1956. 

Q. When you say the latter part, are you speak- 
ing of, say, the last week of November or last ten 
days? 

A. T would say it would be the last half of 
November. 

@. In other words, as I understand your testi- 
mony, you weren't even approached on this eon- 
tract, which is dated November 1, 1956, until at 
least fifteen davs after that date, is that right? 
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A. I would say that is right. 

@. And you were approached by Mr. Skorpick 
and Mr. Moore, I believe you said? 

A. That is right. 

Q. At that particular time did you know Mr. 
Skorpieck and Mr. Moore had an interest in Pioneer 
Constructors Company ? 

A. I had every reason to believe that they did. 

@. Did you know whether they had a large or 
small interest, or what? [58] 

A. To the best of my knowledge, it was a small 
interest. 

@. They were not the majority stockholders 
then? A. Pardon? 

Q. They were not the majority stockholders, as 
you understand it? 

A. As I understood it they weren’t. 

@. In reference to the Construction Materials 
Company, did you know whether or not Mr. Skor- 
pick or Mr. Moore had an interest in that company? 

A. They told me they did. 

@. What did they tell you? 

A. They told me they had a majority interest in 
that company. 

Q. Did they tell you they owned the company ? 

A. I don’t remember that specifically. 

Q. But they had a majority interest in the com- 
pany ? A. They controlled the company. 

Q. They controlled the company. What reason 
did they give you for asking you at this time to 
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enter into a subcontract with the Construction Ma- 
terials Company ? 

A. The reason they gave me was the fact that 
for some time they had been trying to make a deal 
with the majority stockholders and Pioneer Con- 
structors to liquidate that company, or to buy them 
out and that it was agreeable with Pioneer Con- 
structors, it was agreeable with the surety [59] 
company and it was agreeable with them they as- 
sume the balance of the work required to be done 
on this particular project. It was to their advan- 
tage to make this change; it was not to our advan- 
tage to keep them from making the change. We 
were dealing with the same people who had orig- 
inally entered into a contract. with us and we had 
the same surety company as agreed to protect us 
and we saw no reason to not make the change, as it 
was desirable to them. 

@. As I understand it, they advised you that 
Pioneer Constructors wanted to liquidate, is that 
right, or wanted to get out of the construction busi- 
ness ? 

A. Well, whether they wanted to get out of the 
eonstruction business or liquidate, I don’t recall if 
they specifically said that in so many words. The 
main element of the case being the fact that they 
wanted to get out of it. 

Q. You mean Mr. Skorpick and Mr. Moore 
wanted to get out of the Pioneer Constructors Com- 
pany? A. That is right. 

Q). Had you dealt with any other representatives 
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of the Pioneer Constructors up to this time 
aside—— &. No, hadn’t. 

Q. I mean as officers as such? A. No. 

Q. Were you approached, during this period of 
time were you approached by anyone other than 
Mr. Skorpick and Mr. Moore, [60] who purported 
to represent Pioneer Constructors ? 

A. I was not. 

Q. Then as I understand it, Mr. Skorpick and 
Mr. Moore came to you, they at that time repre- 
sented Pioneer Constructors, and advised you they 
wanted to get out of that company, but at the same 
time as majority stockholders of the Construction 
Materials Company they wanted to take over this 
subeontract which had originally been entered into 
between your company and Pioneer Constructors, 
is that a fair statement? 

A. I don’t know whether that is a fair statement 
or not. I can’t, as I sit here, determine if they came 
to me as representatives of Pioneer trying to get 
out of the situation, or representatives of Construc- 
tion Materials trying to get into one. 

Q. At the time they approached you in the latter 
part of November, you couldn’t tell, is that right? 

A. That is right. I would say that is right. 

Q. Aside from whom they represented in the 
statement, getting out of one company and coming 
in as Construction Materials Company and taking 
over this particular subcontract, eliminating that 
element, it is correct, isn’t it? 

A. I believe that is correct. 
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Q. Myr. Ashton, I believe the provisions on the 
back of your first page of your contract, just with 
Pioneer Constructors, Armeco’s No. 6 in evidenee, 
provides that you can require the [61] subcontrac- 
tor to furnish you with receipts for labor and mate- 
rials at the time this purported change took place 
between Pioneer and Construction Materials, did 
you require those ? A. We did not. 

Q. The reason you didn’t of course was that 
they had a bond protecting you in that regard? 

A. JI think that was one of the reasons; and the 
other was we had no reason to believe there were 
any outstanding bills due. 

Q@. You weren’t advised of outstanding obliga- 
tions of Pioneer Company at that time ? 

A. We were not. 

Q. Now, Mr. Ashton, in comparing the two con- 
tracts, that 1s, Armco No. 6 in evidence and Armco 
No. 7 in evidence, aside from the fact that a differ- 
ent date appears on the first page and a different 
company is named, the amount of money being dif- 
ferent, these contracts refer to the same specifica- 
tions of the prime contract, do they not? 

&. Mat is reht 

Q. Now, on page 2 of Armco’s No. 6 and No. 7 
in evidence, in comparing those two, they relate to 
the same work required to meet those specifications, 
items that are listed on page 1, do they not? 

A. They refer to the balanee of the work re- 
quired to [62] complete them. 

Q). In other words, the Construction Materials’ 
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contract, Armeo 7 in evidence, covers the balance 
of the work of the Pioneer Constructors’ contract, 
is that right? A. Repeat that, please. 

Q. The Construction Materials’ contract, Armco 
No. 7 in evidence, covers the balanee of the work as 
of November 1, 1956? he That dascorrect. 

Q. Of the Pioneer Constructors’ contract is that 
correct? A. That is correct, 

The Court: It is 12:00 o’clock. We will recess 
until 1:30. 

(Whereupon a recess was taken at 12:00 
o’clock noon until 1:30 o’clock p.m.) [63] 


Afternoon Session, 1:30 o’clock p.m. 
March 4, 1958 

Mr. Fickett: Your Honor, I may want to be 
excused during the afternoon. I would like the rec- 
ord to show that we have no objection to the tnial 
going on in any of its stages, whether Pioneer is 
represented by counsel or not. 

The Court: Very well. The record may Ny 
that counsel for Pioneer is given permission to 
withdraw at any time. The trial will proceed in the 
absence of Pioneer’s counsel. 

Mr. Carr: I wonder if I can ask counsel for 
Pioneer where Mr. Skorpick is, if he knows? I un- 
derstand the subpoena duces tecum has been issued 
and the Marshal has been unable to serve him over 
a period of several days and know whether or not 
Mr. Skorpick knew of the trial on this day and 
where he is. 
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Mr. Fickett: I know nothing, because Pioneer 
and Skorpick have nothing to do with each other 
at the present time and I do not represent Mr. 
Skorpick or Construction Matenals. He is president 
of Construction Materials Company and I have ab- 
solutely nothing to do with that insofar as any rep- 
resentation is coneerned. [64] 


HAROLD ASHTON 


having been previously sworn, resumed the stand 
and testified further as follows: 


Cross Examination—(Continued) 

Q. (By Mr. Thompson): Mr. Ashton, in com- 
paring these two contracts, that is the Armco No. 7 
in evidence, the Construction Materials Company 
contract and Armco No. 6 in evidence, the Pioneer 
Constructors’ contract, on the supplemental sheet 
which is the second page of the contract, do you 
have those before vou? A. No. 

Q. I believe you previously testified that the 
Pioneer Constructors’ contract was your subcon- 
tract agreement No. 7, did you not? 

A. That’s right. 

@. You also testified that your subcontract 
agreement No. 128 was the Construction Materials’ 
contract, did you not? A. That’s right. 

Q. In comparing these two contracts, I notice 
that your supplement sheet, subcontract No. 7, 
which is the second page of the Pioneer Construe- 
tors’ contract, Armeo No. 6 in evidence, contains 
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the identifying line at the top, supplement sheet to 
[65] subeontract No. 7, isn’t that right? 

A. That’s right. 

Q. Then referring to the Construction Mate- 
rials’ contract, Armco No. 7 in evidence, your sub- 
contract No. 128, that same identifying line, sup- 
plemental sheet to subcontract No. 7, appears on 
the Construction Materials’ contract, does it not? 

A. Yes, it does. 

@. Then it is clearly apparent from the evidence 
that these two contracts related to the same sub- 
contract on the Air Foree Job, isn’t that right? 

Mr. Johnson: If the Court please, I object to 
that as calling for a econelusion of the witness. It is 
pretty clearly in evidence that there are two sub- 
contracts. 

The Court: Objection sustained. 

Q. (By Mr. Thompson): It is clearly apparent 
that they relate to the same work on the Air Force 
Job aside from the fact that a portion has already 
been completed by Pioneer by the time the second 
subcontract was signed ? 

A. I wouldn’t say that. I think this probably in 
error. I think probably that when this second con- 
tract was drafted, the engineer that handed it to the 
typist probably made an error and on this Construc- 
tion Materials’ contract, that probably should have 
said, ‘‘supplemental sheet to subcontract No. 128,” 
but it was being copied off this same sheet only 
[66] with different quantities and probably the typ- 
ist just failed to note that. I hadn’t noted it before. 
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Q. I believe you had testified that these two 
contracts related to the same work? 

A. There is no question about that. 

Q. Mr. Ashton, in regard to the two contracts 
which we are discussing, I notice the Pioneer con- 
tract was for a sum in the amount of $401,217.83, 
isn’t that correct? A. That is correct. 

Q. The Construction Materials’ contract is for 
the amount of $266,391.66, isn’t that correct? 

A. That’s right. 

@. As far as the Ashton-Mardian Company was 
concerned, does that $266,000.00 on the Construc- 
tion Materials’ contract represent the balance of the 
$401,000 of the Pioneer subcontract? 

& Bhat’s right. 

Q. Mr. Ashton, calling your attention to the 
period of approximately November 1, 1956, was 
there any change in personnel on the road con- 
struction work on the Ajo contract other than what 
would normally oceur in construction work ? 

A. Not to my knowledge. 

@. Was there any change in the supervisory 
personnel ? 

A. No change due to this change. 

Q. Let me ask vou in regard to equipment. On 
the road [67] construction equipment that was 
being used there, was the same equipment continued 
in use under the second subeontract as was used 
under the first exeept what would normally be not 
used because of the progress of the work ? 

A. ‘To my knowledge it was. 


The Ashton Company, Inc., et al. 121 


(Testimony of Harold Ashton.) 

@. In other words, there was no mass turn over 
of equipment there? A. I don’t believe so. 

Q. In regard to the equipment used on the job, 
was the equipment marked with the Pioneer Con- 
structors’ name on it? 

A. Some units had that name on it. 

Q@. Did the Pioneer Constructors’ name appear 
on the equipment throughout the course of the 
work? 

Mr. Johnson: At this time, your Honor, Iet the 
record show an objection to the questions as to the 
names on the equipment for the reason it is highly 
immaterial. I think the evidence is that the plain- 
tiff’s representatives had their negotiations in the 
Tueson office and by phone anyway. So there is no 
theory they could have been misled by the markings 
on the equipment. 

The Court: He may answer. 

@. (By Mr. Thompson): Did the Pioneer Con- 
structors’ name appear on the equipment, let us say 
through the month of December, 1956 ? 

A. To my knowledge it did. [68] 

Q. To your knowledge did any of the road 
equipment, was it marked with the name Construc- 
tion Materials Company ? 

A. This is during December? 

@. Yes, up through December, 1956. 

A. I just can’t remember that. There were some 
few pieces of equipment that came on the job I 
think before the end that did have the name Con- 


122 Apache Powder Company vs. 


(Testimony of Harold Ashton.) 
struction Materials Company on them, but I can’t 
remember what they were or when they arrived. 

@. When you say before the end, are you refer- 
ring to the end of the road construction or the end 
of December? 

A. The end of the road construction. 

Q. Do you recall whether or not that equipment 
eame on the job before the end of December or after 
the end of December? 

A. You mean some equipment with Construc- 
tion Materials’ name on it? 

Q@. Yes. 

A. As I recollect, it was after the first of the 
year. 

Q. As a result of the execution of the second 
subcontract on this job, was there any interruption 
in the construction schedule on the roadway ? 

A. No interruption. 

Q. It continued right on without interruption 
then ? & That’s ment. (697 

Q. Calling your attention to the negotiations 
leading up to the execution of the Construction 
Materials’ contract, which is Armco No. 7 in evi- 
dence, [ believe you previously testified that you 
were first approached in regard to negotiating a 
new contract there the latter part of November, 
1956, 1s that right? A. That’s mght. 

@. And at that time you were approached by 
Mr. J. E. Skorpick and Tom Moore, is that right? 

A. That’s right. 
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Q. I believe you previously testified that they 


were the president and vice president of Pionecr 


Constructors Company ? A. ‘That’s might 
Q. And also of Construction Materials Com- 
pany ? A. That’s right. 


Q. In reference to their advising you that they 
wanted to take over as Construction Materials 
Company the work of the Pioneer Constructors on 
this job, you previously testified you didn’t see any 
disadvantage to Ashton-Mardian in taking it over 
since it would continue the same personnel and 
equipment and so on. What did you advise Mr. 
Skorpick and Mr. Moore in regard to that? 

A. I discussed this thing with the other princi- 
pals and advised him if he wanted to take this 
course we would have to establish a severence date 
of some kind which would necessarily [70] have to 
be the end of a given thirty-day period because that 
is the only time any quality analysis is provided or 
available, and it was our feeling that he would have 
to provide a surety bond preferably from the same 
people that wrote the original bond to Pioneer Con- 
structors for the performance of the balance of the 
work. | 

Q. That would be so there would be no lapse 
from the bond already on Pioneer Constructors and 
beginning a new bond for Construction Materials, is 
that correct ? A. That is correct. 

Q. Did you advise them, did you agree the latter 
part of November that if the bond was secured that 
upon a contract being executed, that it would relate 
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back to November 1, 1956 or did you select the date 
at that time? 

A. I ean’t remember just in what discussion we 
had, I mean what discussion the date was deter- 
mined, whether it was at this first discussion, I 
mean as soon as this issue became a fact, why, a 
great amount of conversation was continuously 
eoing on probably on a daily or every other day 
basis as to what we were going to do and what date 
would be the cut off date, and I would say that in 
subsequent discussions from some time prior to the 
Ist of December probably, we decided on this Octo- 
ber 31st date. 

@. Then since a new contract was executed, I 
assume that the new bond was obtained, is that 
right? [71] A. That’s right. 

Q. Do you know approximately when that bond 
was obtained ? 

A. The final bond, according to the information 
t think we have, was obtained January Sth, 
wasn’t it? 

Q. Of 1957? A. Of 1957. 

@. Then if I reeall, or isn’t this a fact, that you 
received the copy of the bond and the contract baek 
executed sometime around the 1st of the year. This 
is the Construction Materials’ contract I am speak- 
ing of. 

A. It must have been somewhere around the 
Sth of January. 

Q. Then when you received it back, you executed 


o/ 


it, isn’t that correct 2 A. That is correct. 


The Ashton Company, Inc., et al. 125 


(Testimony of Harold Ashton.) 

Q. That was around the 8th of January, 1957? 

A. I believe that is correct. 

Q. As I understand it in your discussions re- 
earding the bond, this Construction Materials’ con- 
tract was contingent upon the Construction Mate- 
rials Company getting the bond, is that correct? 

& ‘That is correct. 

Q. In other words, if they had not obtained the 
bond on or about January 8th, 1957, Pioneer Con- 
structors would have been continued on the job and 
responsible to you as a prime contractor? [72] 

Mr. Johnson: Let the record show an objection 
to that question as calling for a conclusion stating 
facts not in evidence, that Pioneer Constructors 
would have continued on the job. I think the evi- 
dence is that Pioneer Constructors was off the 
job then and Construction Materials Company was 
on. 

The Court: I think we should know that. IL 
don’t think there is any evidence either way, if 
they were or weren’t. Was work going on from 
November 1 right up to January 8th? 

The Witness: That is right. 

The Court: There was no cessation of work? 

The Witness: No. 

The Court: But actually your contract with 
Construction Materials was entered into, I mean 
actually executed by you on January 8th or about 
that time? 

The Witness: That’s right. 

The Court: Objection overruled. 


126 Apache Powder Company vs. 


(Testimony of Harold Ashton.) 

The Witness: We would have had no other 
eourse to take. Evidence also proves the fact that 
by virtue of the fact that ho payments were made 
to these people until such time as the new bond 
was furnished and the contract executed. 

Q@. (By Mr. Thompson): That is my next 
question. I was going to ask you if you recall ap- 
proximately when your last payment was made to 
the Pioneer Constructors? 

A. My. Catlin has that. The last payment was 
made to [73] Pioneer Constructors on the 26th 
day of November for work completed as of the 
31st day of October, both 1956. 

Q. When was the first payment made to Con- 
struction Materials Company? 

A. The first payment was made January 24, 
1957. It was January 29th, 1957. 

@. In other words, you made no payments to 
Construction Materials until after the contract was 
signed on January 8th, 1957? 

A. That is correct. 

Q. Mr. Ashton, do you reeall the conversation 
between yourself and Jerry Sturm on March 11, 
1957? A. Ido. 

@. At that time did Mr. Sturm advise you that 
Pioneer Constructors owed Armco ? 

A Ae did. 

Q. The amount of $16,411.84? A. He did. 

Q. <At that time did you advise him that you 
would do all in your power to see they were paid? 

=> adh® 
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Q. Out of the retention moneys? Did you 
say yes? 

A. I did. I wouldn’t specifically say out of 
the retention moneys. JI would say all in my power 
to see they were paid. [74] 

Q. Did you advise Mr. Sturm that there was 
bond coverage in effect which would protect 
Armco? A, . 1 did, 

Q. During the course of that conversation did 
you explain to him or tell him that the Pioneer 
contract terminated on October 31, 1956 and a Con- 
struction Materials Company contract became ef- 
fective on that job November 1, 1956? 

A. I believe I did. 

Q. Did you any time prior to that notify Armco 
of this change in subcontractors on that job? 

A. I don’t believe we did. I don’t believe IL 
did. 

Mr. Thompson: That is all. 


Cross Examination 

Q. (By Mr. Carr): Mr. Ashton, this may in 
part be repetitious, but I don’t believe the specific 
point was covered. You have been examined in 
regard to the subcontract to Pioneer of March 30, 
1956 and the subcontract to Construction Materials 
which bears date of November 1, 1956. Have you 
at any time examined the face of these contracts 
to determine that work required to be done is 
identical as appears on the face of the contract? 

A. We know that. 
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Q. It is you know it and it is identical? 

A. It involves the same units of work on a 
continual basis [75] from a stopping point. on. 

Q. You previously explained that the reference 
on the first page was to the section numbers of 
the contract and the reference on the supplemental 
sheet was to bid items mentioned in the contract? 

A. That’s right. I said on the sections on the 
first page governing specifications for the perform- 
ance of the work to be done, under these six items. 

Q. In connection with these two subcontracts, 
the bid items were the same, were they? 


A. They were the same. 
Q. And the quantity items were different? 
A. That’s right. 


Q. For the reason part of the work had been 
done? As That's fights 

@. The unit prices were the same? 

A Vhai’s Freht. 

Q. And, of course, the quantities multiplied by 
unit prices carried out would give different sums 
and give different totals? A. That's right 

Q. In your examination by Mr. Thompson I 
believe you made the statement, Mr. Ashton, that 
it would be to the advantage of Construction Mate- 
rials Company to make the change. Will you ex- 
plain that statement a little more in detail? [76] 

A. Well, due to the facet that Skorpick and 
Moore were principal owners of Construction Ma- 
terials Company and were desirous of severing 
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their relations with Pioneer Constructors, and ap- 
parently this being the only major project that 
was then under contract that had a Jarge amount 
of work yet to be done, had a change of this type 
not been made at that time, their relations and 
their connection with Pioneer Constructors would 
then have had to be maintained for an indefinite 
period of time. I mean they would as of this date 
today still would have had interest in Pioneer 
Constructors that they would have had to contend 
with, And it was desirous as far as they were 
eoncerned to be able to sever the thing. 

Q. At the time of these negotiations, Mr. Ash- 
ton, did you have any information as to the finan- 
cial status of Pioneer Constructors? 

A. We had no information. 

@. I ask you if you didn’t say on your deposi- 
tion that you knew within a couple of months after 
the March 30th subeontract that Pioneer was in 
bad financial condition ? 

A. I said I believed that, I had heard by rumor 
that there was a situation of this kind, but we had 
no way to base it on fact. We had no letter of 
any kind from anyone saying a bill had not been 
paid and we had no telephone calls from anyone 
I ean remember that were coneerned about this 
particular project or any of the work we had done 
with them. [77] 

@. Was there anything to indicate that the bills 
were being paid? A. Probably not. 

@. You actually did not make any investiga- 
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tions to determine whether Pioneer had paid to 
suppliers ? 

A. No, we made no investigation. JI mean, 
after all, people like yourself know these people 
better than we do. You have been selling to them 
for years. I have no way of finding out as much 
as a vendor. 

@. Did you consider the matter of any concern 
to Ashton-Mardian ? 

A. I ean’t say I wouldn’t consider anything a 
matter of no concern to Ashton-Mardian. Under 
the circumstances, we felt we were adequately pro- 
tected with the surety bond, that 1t would protect 
us in case the bills were not paid. 

Q. You were relying on your Hartford surety 
bond on the subeontract, is that correct? 

A. JI would say we were relying on it. No 
different than in our prime contract. The Govern- 
ment doesn’t get a financial statement from us. 
If we give them a bond, they give us a contract. 

@. Are you now familiar with the provisions 
of the Miller Act? 

A. I would say reasonably familiar. 

Q. The Act in effect gives the subcontractor 
ninety days [78] within which to pay his bills, 
settle up with his supphers and laborers before 
any action ean be filed or anything can be done 
looking toward the collection of claims of the sup- 
pliers against him, doesn’t it? 

A. That is my understanding. 

Q. During this ninety day period if Ashton- 
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Mardian continued to pay the subcontractor and 
the subcontractor did not pay the money to the 
suppher, using it for some other purpose, and the 
elaim was filed by the suppler, you would be 
stopped under the payment bond to the Govern- 
ment, wouldn’t you? A. That is 


The Court: That is a legal question, Mr. Carr. 

Mr. Catlin: We have no objection to his answer- 
ing it. 

The Court: J don’t think it is going to get us 
anywhere. 

Mr. Carr: My intent, your Honor, was to ask 
if he understood that, but we will let it go. 

Q. (By Mr. Carr): Now, you were questioned. 
in regard to the amount of the Construction Ma- 
terials subcontract, 266,000 and odd dollars. How 
was that figure fixed, Mr. Ashton? 

A. That was based upon the estimated percent- 
ages of completion and the estimated unit quanti- 
ties of completed work as of October 31st, 1956. 

Q. Who made those estimates to start with? 

A. Our engineer made the estimates to start 
with, probably on or about the 25th of October. 
They were probably turned in to the resident engi- 
neer, Mr. Putnam’s office on the 31st of October 
for their engineer to check, and to affirm as to 
correct quantities and processed for payment 
Shortly thereafter. 

Q. When you were negotiating for the Con- 
struction Materials’ subcontract, this figure was the 
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last one you had with respect to completion of 
work? A. Phat’s right 

@. And that figure, does it bear any relation 
whatsoever to the situation existing on January 
Sth, 1957 as to the completion of work? 

A. No, I wouldn’t say it does, beeause there 
had been a considerable amount of work done dur- 
ing the months of November and December. 

@. You were also questioned in regard to change 
in management, personnel, equipment and suppliers 
on this job after November 1, 1956. I believe you 
said there was no material change not due to 
change in the type of work performed. Was that 
a condition of your agreement with Skorpick and 
Moore to give them the subcontract to Construc- 
tion Materials, a condition that the work proceed 
by the same management, personnel, equipment? 

A. That wasn’t a condition. 

Q. In answer to a question by Mr. Thompson 
you said that if the Hartford bond on the Con- 
struction Materials contract had not been executed 
on January 8th, 1957, Pioneer would have been 
continued responsible on the job. Did you, in fact, 
hold Pioneer responsible on the job up to the time 
when vou executed the Construction Materials con- 
tract, subcontract on January 8th, 1957? 

Mr. Johnson: TI object as conclusion of the wit- 
ness. He can testify what he did, 1f that consti- 
tutes holding anyone responsible. 

The Court: You mean he in his judgment be- 
heved that the contract of Pioneer was binding 
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and in effect unti] January 8th, 1957, is that what 
you mean? 

Mr. Carr: The intent, your Honor, is this: To 
establish if possible that Ashton-Mardian Com- 
pany actually held Pioneer responsible for this 
work until the moment the new contract was exe- 
euted on January 8th, 1957. 

The Court: He may answer that. 

Mr. Carr: That is nota question of conclusion 
but of fact. 

A. When you were dealing with the president 
and vice president of two separate corporations, 
both of which are the same people, you aren’t split- 
ting hairs quite as fine as you would be if you 
were getting into an entirely new [81] organiza- 
tion. Our agreement with Skorpick and Moore 
was that this contract would not, could not, be 
considered binding until such time as the new 
surety bond was issued to Construction Materials 
Company, and the only way we had of governing 
this thing was withholding of funds, which we did. 
Had that new bond not been issued, the chances 
are we would have had at that time to go back to 
Skorpick and Moore and say, ‘‘Here, we can’t 
enter into this contract with you. You can’t be 
bonded. And that was the stipulation under which 
we agreed to make this change.”’ 

Q. (By Mr. Carr): Mr. Ashton, in connection 
with the operation there at Ajo by Pioneer Con- 
structors and/or Construction Materials, are you 
familiar with the name of Paul A. Swagerty? 


134 Apache Powder Company vs. 


(Testimony of Harold Ashton.) 

ma. Tam 

@. Who is he? 

‘A. He was the general superintendent for Pio- 
neer Constructors and for Construction Mate- 
rials Company on the subcontract work done at 
that projet. 

Q. He began with Pioneer and continued with 
Construction Materials? A. That is correct. 

@. Who was West? 

A. There was a man named West that was 
working in the capacity of labor foreman or pow- 
derman, something down there. [82] 

@. Does it refresh your recollection? 

A. Bill West. 

@. Was he in charge of the drilling and blasting 


program ? A. I believe he was. 
@. Was he in charge for Pioneer before No- 
vember 1, 1956? A. Yes, he was. 


Q. And for Construction Materials Company 
afterwards? 

A. If LI remember correctly he became ill on the 
job or injured or something. When that developed, 
T am not absolutely certain. 

Q. Do you know a man by the name of Thomas 
J. Dietzman? m: ‘Tao. 

Q. What is his job? 

A. Jf my memory is eorreect, JI understood he 
went down there to work somewhat in the capacity 
of a grade foreman, but whether he actually did 
that or not, Tf don’t know. He is an equipment op- 
erator, an operating eneineer. 
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Q. Did he work for Pioneer? 

A. I believe he worked for Pioneer. 

@. And continued to work when Construction 
Materials took over the job? 

A. I just can’t answer that last question. I don’t 
know for sure if he was there that long or not, but 
I know he was on the job when the job started. 
H. Creswell. Do you know who he is? [83] 

IT know an H. Creswell. 

Was he working on this Ajo job? 

I don’t believe he was. 

Who was he employed by? 

He was employed by Construction Materials 
Company as their, I understand, I think he still 
works in the same capacity; he is managing their 
ready-mix concrete delivery operation. 

Q. Do you know Leo Traffin? 

A. No, I don’t. 

Q. L. L. Witt? 

A. I don’t know him. I do not. 

Mr. Catlin: Do you have many more? 

Mr. Carr: I think that is about all the names. 

@. (By Mr. Carr): Bill Knight? 

A. I don’t know him. 

Q. B. Taylor Wilkie? 

A. I know Mr. Wilkie. 

Q. What position did he hold with what com- 
pany ? 

A. To my knowledge he was the—he worked in 
the capacity of equipment repair and parts ex- 
peditor in the shop for Pioneer Constructors. 


POPOPS 
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Q. Did he ever work for Construction Materials? 

A. I imagine that he has because they share the 
same shop, but I don’t know just who was paying 
him. [84] 

@. Now, Mr. Ashton, do you recall a telephone 
conversation with me acting as attorney for Apache 
Powder Company on March 19, 1957? 

A. I recall a telephone conversation with you, 
but I don’t recall the date. 

@. Do you recall that I told you that the Pioneer 
owed Apache money for the job at Ajo and we dis- 
cussed the matter and told you that I had called 
Mr. Mardian and Mr. Mardian had suggested my 
talking with you? 

A. I believe J recall that. 

Q. Do you reeall that after discussing the matter 
with me you requested that I talk to Mr. Catlin, 
the Ashton-Mardian attorney ? 

A. I believe that’s right. 

@. Would you say, Mr. Ashton, that the tele- 
phone conversation wasn’t held on March 19, 1957? 

A. I would not say it wasn’t, no. 

Q. In that conversation do you recall whether or 
not [I told you that Pioneer Constructors owed 
Apache Powder Company $25,312.60 for explosives 
and blasting supphes delivered at Ajo and used at 
Ajo and that was the balance due at the time? 

A. I don’t remember specifically the amount. I 
remember it was in the $20,000 figure. 

Mr. Carr: May we have this marked for identi- 
eation, please? [85] 


The Ashton Company, Inc., et al. 137 


(Testimony of Harold Ashton.) 
(Plaintiff Apache’s Exhibit No. 1 marked for 
identification.) 

@ (By'’Mr Carr): Mr. Ashton, I hand you 
Plaintiff Apache’s Exhibit No. 1 for identification 
which appears to be a photostatic copy of a letter 
from Mardian Construction Company to you dated 
Mareh 19, 1957. Kindly examine it and _ state 
whether or not you recall receiving that letter from 
Mr. Mardian. 

A. I received this letter. It has our stamp right 
on it. 

Q. Ashton Building Company was the former 
name of the Ashton Company, Contractors and 
Engineers? ie Thattsoighix 

Mr. Carr: We offer this in evidence. 

My. Johnson: No objection for admitting it for 
what it 1s worth. If it be offered as a notice under 
the Miller Act, certainly we object to it in that 
capacity, on the grounds it doesn’t purport to com- 
ply with the terms of the Miller Act. 

The Court: Does anybody have any objection for 
any purpose ? 

(No response.) 

The Court: It may be received. 

Mr. Johnson: My objection 

The Court: I understood nobody objected. 

Mr. Johnson: I object on the grounds of it being 
offered for that purpose. 

The Court: J asked a moment ago if anybody 
had any [86] objections for any purpose and there 
was no answer, so I admitted it. 
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Mr. Johnson: I will make no objection at this 
time. 

The Court: Very well. 

(Plaintiff Apache’s Exhibit No. 1 marked in 
evidence. ) 

Q. (By Mr. Carr): Mr. Ashton, do you at this 
time reeall whether or not the original or a copy of 
that letter was sent to anyone by you? 

Mr. Catlin: For the purposes of trying to cut 
down on time, I think it can be stipulated that a 
copy or the original, I forget which, was sent by me 
as representing Ashton-Mardian Company to the 
Hartford Accident & Indemnity Company. 

Mr. Carr: Thank you, sir. We will accept that 
stipulation. 

Mr. Johnson: We will admit we received such a 
communication. 

The Court: The record will show the stipulation. 

The Witness: I must say that I didn’t know 
that. 

Q. (By Mx. Carr): Has the work on the Ajo 
job now been completed ? 

A. I believe everything is completed. 

Q. fas there been any final settlement with the 
Government on the job? A. There has not. 

Mr. Carr: That is.all. [87] 


Cross Examination 
Q. (By Mr. Johnson): Mr. Ashton, I assume 
Mr. Mardian was not an agent or a representative 
of Apache Powder Company in any sense of the 


The Ashton Company, Inc., et al. 139 


(Testimony of Harold Ashton.) 
word ? A. Not to my knowledge. 

Q. He was on your side of the project as an 
associate of yours on this project? 

A. He was. 

Q. By this letter of March 19th, he was simply 
stating to you that somebody connected with Apache 
had orally notified him over the telephone somebody 
owed him some money ? 

A. This is a form of inter-office correspondence, 
you might say. 

@. I believe you stated in your telephone con- 
versation on January 29th with a representative of 
Armco people, you said that there was some bond 
coverage which would protect Armco? 

A. What date is this? 

@. January 29th, was that conversation you had 
with a representative of Armco? 

The Court: I believe March 11th. 

Mr. Johnson: March 11th, that’s right. 

Q. (By Mr. Johnson): In your conversation on 
March 11th you stated there was a bond that would 
protect Armco, is that correct, I think you testi- 
fied? [88] A. I believe that 1s correct. 

Q. What bond did you have reference to when 
you made that statement? 

A. I was referring to the bond we had with the 
Hartford. 

@. You were aware of the fact that Hartford 
bond only protects you? There is nothing in its 
terms that runs to anybody besides Ashton- 
Mardian, is that correct? 
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A. If it protects me it would protect them. 

Q. You are aware of the facet that the bond 
indemnifiecs you for any loss you sustained ? 

A. I think so. We just pay money to the bond- 
ing company. We never seem to get any from them, 
never have. 


Q. I believe you stated in response to several 
questions something to the effect that you might 
have held Pioneer Constructors responsible on this 
job until the Construction Materials contract was 
actually signed. As a matter of fact, nothing ever 
came up between these dates which caused vou to 
take any action which caused you to hold anybody 
responsible, did it? A. I believe that’s mght. 


@. The work was going on, there weren’t any 
hitches and nothing was going wrong, so you didn’t 
have any occasion to know exactly who to hold 
responsible in ease something went wrong and some 
question came up? 

A. I believe you are right. [89] 

Q. I assume you have no personal knowledge 
whatever as to how the people on the job, the rep- 
resentatives of the subcontractor, whichever sub- 
contractor it might have been, how they were deal- 
ing with regard to their materialmen or suppliers 
in regard to their orders or checks or anything of 
that kind, whether they were dealing as Construe- 
tion Materials or Pioneer? A. No knowledge. 

Q@. It was entirely outside your knowledge. Do 
you know their payrolls were being handled 2 
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A. I don’t personally know how the payrolls 
were being handled. 

Q. I believe you said you made your last pay- 
ment to Pioneer Constructors on November 26th ? 

A. I belteve that is correct. 

Q. That paid for everything done on the job 
up until October 31st? A. That’s right. 

@. Normally vou would have made another pay- 
ment during the month of December for another 
month’s work? A. We normally would have. 

q. And the reason you didn’t was that you 
didn’t have a contract with Construction Materials 
and Pioneer was off the job, so you didn’t know 
who to pay it to, is that right? 

A. No. Ll wouldn’t say that necessarily. 

@. What was your reason for not paying it? 

A. The reason was that we had an agreement 
that all work done after October 31st should be 
done by Construction Materials Company, provid- 
ing they were able to furnish us with a contract and 
a surety bond for the completion of this contract. 

Q. For all you knew it was being done by Con- 
struction Materials? 

A. For all we knew it was being done by them. 
We had no access to their accounting procedures or 
payroll or checking accounts or anything. 

Q. Anyway you had enough information it be 
deemed done by Construction Materials but you 
didn’t want to pay the money to Pioneer Construc- 
tors, isn’t that correct? 

A. The terms of the agreement we had, we just 
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weren't going to pay any money to anybody until 
this thing was settled. 

Q. Did Pioneer submit any bills to you during 
that time for any of the work done through Novem- 
ber or December on any claims? 

A. I don’t believe they did. 

Q. Do you remember during the early part of 
February, 1957 having a telephone conversation 
with Mr. Taylor of Hartford? 

A. I recall such a conversation. 

Q. Do you recall making the statement during 
that conversation that Pioneer Constructors’ con- 
tract had terminated on the 31st and Construction 
Materials had been on since then [91] and there had 
been no claims filed under the Miller Act? 

Mr. Thompson: I am going to object to that as 
far as Armco is concerned as hearsay. 

The Court: He mav answer the question. It isn’t 
binding on Armeo. 

Mr. Thompson: Then I have no objection. 

Mr. Johnson: Do vou want the question re- 
peated ? 

The Witness: Yes. 

(The last question read by the reporter.) 

Mr. Cathn: Before he answers, to review your 
Honor’s ruling, T am wondering which ease we are 
in now. If it is net going in on either Apache or 
Armco, it is apparently going into the third facet 
of the case between Hartford and Ashton-Mardian. 

Mr. Johnson: Jf vonur Honor please, I will ex- 
plain that it is strietly eross examination on Apache 
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and Armeo for this reason: The witness has given 
considerable evidence as to what the relationship 
was between these parties on October 31st and the 
first party of January. I can introduce this state- 
ment as a relationship of what this witness consid- 
ered this relationship to be which has been gone 
into. 

Mr. Thompson: I don’t think that conversation 
with the Hartford man should be binding on Armco. 

Mr. Johnson: It is binding on the witness. 

The Court: I have permitted him to answer. 
What date [92] is this conversation ? 

Mr. Johnson: It was during the first week in 
February. I don’t have the exact date. 

The Witness: I don’t recall the conversation, but 
under the circumstances I don’t sce any reason I 
wouldn’t have made such a statement. I might and 
might not have. J don’t recall the conversation that 
precisely. 

Q. (By Mr. Johnson): It is possible you made 
such a statement? 

A. I think it is possible. 

Q. Or substantially such a statement? 

A. J could have very easily made such a state- 
ment. I don’t know what difference it made to the 
Hartford. They dated the bond on the Ist of No- 
vember. I don’t know why I would want to be con- 
eealing such information. 

Mr. Johnson: I move the last answer be stricken 
as not responsive. 

The Court: It may stand. 
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Mr. Johnson: I believe that is all. 


Cross Examination 

Q. (By Mr. Fickett): Mr. Ashton, you said that 
it was the latter part of November, 1956 when you 
eonversed with Joe Skorpick and Tom Moore, they 
were then the president and vice president of [93] 
Pioneer Constructors. They didn’t make any such 
statement to you during that conversation, did 
they ? 

A. No. I don’t think anyone asked me if they 
did. 

Q. The only thing that you base that on is that 
they were the president and vice president of that 
corporation when the contract was signed and you 
never received any information to the contrary? 
That is all yon base it-on, isn’t thataeht? 

A. I think that is all I could base it on. 

Nir. Miekett: Thatis all. 


Direct Examination 

@. (By Mr. Catlin): There. is only onething I 
would hke to ask Mr. Ashton and I would hke 
purely for clarification, IT am not sure there is a 
misapprehension among attorneys here just how 
this type of contract works or not. Mr. Ashton, the 
fact that the contract as drawn with Pioneer, I am 
referring to Plaintiff Armeo’s Exhibit No. 6, has 
the figure $401,217.83. Does that have any rela- 
tionship as to the actual amount of money that 
might be paid under this particular contract except 
for the fact that 
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A. Had they completed the work, that would 
have been the amount of money they would have 
been paid. [94] 

@. With the exact amount? 

A. With the exact amount of units. 

Q. Of units? A. Yes. 

Q. But the units vary on this contract, do they 
not? A. Yes. 

Q. They could have conceivably been paid $500,- 
000 or $300,000 under this same contract, depending 
on the difference in the units? 

A. They could have. It 1s rare it would vary 
that much, but this is not a specific lump sum 
amount. 

@. This is not a lump sum contract; neither one 
are lump sum contracts? A. No. 

Mr. Catlin: No further questions at this time. 
I reserve the right to call My. Ashton on direct 
examination again if necessary. 

The Court: You may step down, Mr. Ashton. 


(Witness excused.) 


Mr. Catlin: May I ask the Court and the other 
attorneys: Mr. Ashton, it is imperative for him to 
be in Gila Bend tomorrow. Whether they think 
they will want Mr. Ashton again tomorrow or not. 
I am asking your indulgence because it is vitally 
important Mr. Ashton be in Gila Bend [95] tomor- 
row. He can return on Thursday if you think it is 
roing that long. 
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Mr. Carr: As far as we know now, we won’t 
want him for any further questions. 

Mr. Thompson: The same is true as far as 
Armco is concerned, as of the present time I know 
of no particular reason we should want to examine 
him further. 

Mr. Johnson: Also true as far as we are con- 
cerned. 

Mr. Fickett: True as far as we are concerned. 

The Court: Will you need him, Mr. Catlin? 

Mr. Catlin: I don’t think so. 

The Court: All might 

Mr. Catlin: He can be excused and he will not 
be in the courtroom tomorrow and if anybody 
needs him, he can return on request on Thursday. 

Mr. Thompson: That is acceptable as far as I 
am concerned. 

Mr. Carr: Acceptable. 

The Court: Mr. Ashton is excused then. [96] 

Py te ee be ee 

Mr. Thompson: At this time Plaintiff Armco 
fesis, your Flonor. 

Mr. Carr: Is J. E. Skorpick in the courtroom? 


(No response.) 


Mr. Carr: Is Mr. Simmons in the courtroom ? 

The Court: Do you want to call Mr. Simmons? 

Mr. Carr: Yes, your Honor. I will call Mr. Sim- 
mons. 
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MELVIN J. SIMMONS 
ealled as a witness herein, having been first duly 
sworn to state the truth, the whole truth and noth- 
ing but the truth, testified on his oath as follows: 


Direct Examination 

©. (By Mr Carr): Your name is Melvin J. 
Simmons ? AS Yass "sit. 

Q. Where do you reside, Mr. Simmons? 

A. 3338 North Chapel, Tucson, Arizona. 

Q. You hold a position at this time with Con- 
struction Materials Company ? A. Yes, sir. 

@. What position is that? 

A. Office manager and secretary. 

Q. Are you also the treasurer of the company? 

me Vesesir: 

Q. How long have you been office manager, sec- 
retary and treasurer of Construction Materials? 

A. I don’t recall the date, sometime in 55, I 
believe. 

Q. For several years then? [103] 

Aes Y es, asi 

@. Prior to Mareh 30, 1956? A. Yes, sir. 

Q. Are you now an officer of IE pure. Construe- 
tors? A. No, sir. 

Q. On March 30, 1956 were you an officer of 


Pioneer Constructors ? A. March 30, 1956? 
OO; Yes 
A. I don’t believe so, no. Wait a minute. 19562 
). 36. A. Yes, I believe I was. 


Q. What was your position? Were you officer of 
the corporation ? 
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A. Assistant seeretary, but the period of time I 
don’t know offhand. 

Q. When did they terminate your position as 
assistant secretary of Pioneer? 

A. As far as I know, it terminated when IL 
went off the pavroll sometime in, I believe in Octo- 
ber or the first part of October, I believe. 

Q. 1956? A. Yes, sir. 

Q. Did you resign as an officer of the corpora- 
tion? 

A. Yes. Not in writing but by conversation, 
yes, sir. [104] 

@. On March 30, 1956 were you also assistant 
treasurer of Pioneer? A. No. 

Q. On that date were you an office manager for 
Pioneer? A. Yes. 

Q. On that date did Pioneer and Construction 
Materials occupy the same offices % 

A. They did. 

Q. Who were the other officers of Pioneer? 

A. Other than J. E. Skorpick and T. E. Moore, 
I think William Nanini. I believe William Nanini 
was the other officer. 

What was Mr. Skorpick’s position ? 

At that time he was president. 

And Mr. Moore’s? 

Vice president. 

Did they hold positions as officers with Con- 
struction Materials? A. They did. 

What were those positions ? 

President and viee president. 


Q>ore 


> © 
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Q. Skorpick was president and Mr. Moore was 
vice president ? A. VYespsir 

Q. Pioneer and Construction Materials occupied 
the same offices on March 30, *56, did they not? 

”. Yessir. 

@. And had the same addresses as a result? 

A. I believe they used a different box number, 
but it was the same address. 

Q. Did they have the same telephone numbers? 

A. Yes, sir. 

Q. You had, in fact, a switchboard serving all 
of the two companies and all employees in those 
companies there ? Ae That’ s*right. 

Q. Did that situation exist as to the same offices 
and same telephone until November 1, 1956? 

A. Yes. They had the same office and same tele- 
phone was used I believe on November 1, or Octo- 
ber 31 I should say. 

@. Did it continue after that period? 

A. Some of Pioneer’s stuff remained in the 
building, yes, but Pioneer did not do any work 
after October 31st. 

Q. After October 31, 1956, did you receive and 
open the mail addressed to Pioneer Constructors? 

A. I don’t recall whether I did or the girl that 
they sent in from Chicago did. I believe the one 
they sent in from Chicago opened the Pioneer mail. 

Q. It was shown to you? 

A. I believe it passed over my desk, yes. 

Q. That condition continued until after March 
12, 1957, did it not? [106] 
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A. I do not know what date, how long it con- 
tanned. 

Q. You just stated that after November 1 or 
October 31. 1956 the mail addressed to Pioneer was 
opened by you or the office girl and passed across 


your desk? 

A. I say I may have seen it but I did not open 
the mail. as far as I know. 

Q. But you saw the mail? 

A. Ye. J believe I saw it. 

Q. And the girl in the office opened 1t? 

A. That's right. 

Q. How long did that practice continue? 

A. That I do not know just how long it contin- 
ued. It continued for a short time in which then I 
believe Mr. Catrin came in along with the girl he 
had sent in before and which he took care of all the 
mail that came in for Pioneer. 

Q. Yor never saw it thereafter? 

A. No, sir. Only in case it was lying on the desk 
there that they were occupying. 

Q. Mr. Catrin and this girl you spoke of ocen- 
pied the sarne office ? 

A. The sare room in the building, put it that 
way. Not in the eame office. There are different 
room in the building. 

Q. Different rooms adjoining? 

A. Yes, #ir. 

Q. Mr. Simmons, do you know Paul A. Swag: 
erty 7 [107] A. I do. 

Q. Was he employed by Pioneer Constructors 4 
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A. He was. 

Q. After Construction Materials took over the 
contract, he was employed by Construction Mate- 
rials ? A. He was. 

@. He ordered the material for the Ajo job? 

A. Ninety per cent of the time, yes. 

Q. Specifically, did he order the material from 
Apache Powder Company after June 24, 1956? 

A. I don’t know the date, but I am sure he did 
most or all of the ordering from Apache Powder 
Company or anybody else. 

Q. Up until October 31, 1956 did you receive 
so-called factory orders from Apache Powder Com- 
pany for the orders put in by Mr. Swagerty? 

A. I don’t believe I follow just exactly what you 
mean by factory order. 

Q. Did Mr. Swagerty give you any written mem- 
orandum of the orders he gave to Apache Powder 
Company ? 

A. I don’t recall. We had a purchase order sys- 
tem that probably was in effect, but I don’t recall. 

Q. Did those Apache Powder Company factory 
orders mailed to Pioneer come across your desk as 
part of your duties as office manager ? 

A. Yes. They would come across my desk. [108] 

Q. Was there a man by the name of West em- 
ployed on the Ajo job? A. Yes. 

What is his full name? 

All I knew him by is W. D. 
W. D. West? 

Yes, I think that is correct. 


POPS 
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Q@. Was he employed by Pioneer Constructors 
before the change over on the subcontract? 

A. Yes. 

@. At the time of the change over he was con- 
tinued as an employee of Construction Materials? 

A. Yes, sir. 

Q. Do you know a man by the name of Thomas 
J. Dietzman? A. Yes, I knew Thomas. 

Q. What was his position at the Ajo job? 

A. It varied from grade foreman to equipment 
operator. 

Q. Was he originally employed by Pioneer Con- 
structors ? toe W es: 

Q. Did he continue to work through at the time 
of the change over and as an employee of Con- 
struction Materials? A. I don’t believe so. 

@. You believe his position terminated at what 
time, to the best of your recollection ? 

A. TJ have no records to show. I know from what 
IT am [109] looking through, my records, he wasn’t 
on Construction Materials payroll that I can see. 

Q. Do you know a man by the name of H. Cres- 
well? A. “es. 

Q. What position did he hold on the Ajo job? 

A. He didn’t hold any position on the Ajo job. 

Q. Who was he employed by? 

A. Construction Materials Company. 

@. What was his position with Construction Ma- 
terials ? 

A. As manager in charge of the ready-mix de- 
partment. 


The Ashton Company, Inc., et al. 153 


(Testimony of Melvin J. Simmons.) 
Q. Was he an officer of Pioneer Constructors on 


August 29th, 1956 ? A. No. 
@: LO, Hill? A. I don’t reeall. 


©. Leo Mather or Trotter? 

A. I don’t recall that name. They must be 
laborers. 

Q. L. L. Witt? 

A. L. L. Witt, I don’t know his capacity, I do 
know he was on the job. 

Q. Who was he first employed by? 

A. I don’t know if he worked for Pioneer or 
not, but I have seen him on Construction Materials 
reeords. 

@. Bill Knight? 

A. I remember all right. Bill Knight was work- 
ing with [110] Mr. West. 

Q. He was originally employed by Pioneer Con- 
structors? A. Yes. I think he was. 

Q. Then continued on the job after the change 
over of Construction Materials? 


A. I don’t know. I didn’t notice his name. 

Q. D. Taylor Wilkie, do you know him? 

A. Yes, sir. 

Q. What position did he hold? 

A. J guess you would eall him parts expeditor. 

Q@. Was he originally employed by Pioneer 
Constructors? A. Yes, sir. 

Q. And earried over onto Construction Materials 
payroll? 


A. I believe we had him on Construction Mate- 
rials payroll for awhile. 
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A. Yes, sir. 


Q. I beheve we asked for all the payroll records 


and vouchers of Construction Materrals Company 
on the Ajo jeb fer [112] the menths of Nevember 
and December ef 56 and January of ST! 

A. Yes, sir. 

@. Did you bring these with veu? 

& Yes, sir: 

©). Were vou ever actually, ever have oecaston 
te actually be on the site ef the sv-called Ajo job? 

A. Yes. 1 was there. 

Q. At what times were vou on that site? 

A. I dent reeall the exaet dates. There were sev- 
eral times I was there. I knew ene time particular 
was [ remember was around April th besides twe 
er three ether times before then. 

Q. April th of what year? A. “St. 

Q. Were veu there ou the Aje job in any time 
during 1956 % AL Twiee. 

Q. De vou know when, at what times those 
were ! 

A. Ne. T doen't. Que was September sometime. 

Q. By which company were vou employed at 
that time ? A. Pioneer Constructors. 

Q. What was the other time vou were there? 

A. 1 went over twice, TI believe it was. 1 was 
here once in January T believe and April. 

Q That was when you were an emplorvee of 
t company ? [U3] 

AL Construction Materials. 
Mr. Simmeus, you have | 
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lieve that you were an employee of Pioneer Con- 
structors up to a point in October? A. Yes. 

Q. 1956, is that correct? A. Yes, snr: 

Q. Who fired you? 

A. I would say Mr. Nanini just said, ‘‘That was 
it, that was all.’’ 

Q. When were vou first informed that you were 
no longer to be an employee of Pioneer Construe- 
tors? 

A. Well, it was in October that they told me 
there would be no more payroll after October 31st 
on anyone. 

Q. Who gave you instructions in your capacity 
as an employee of Construction Materials Com- 
pany ? A. Mr. Skorpick. 

Q. Does that apply both before November Ist 
and during the period prior to November Ist and 
subsequent to November Ist also? A. Yespaim 

Q. Did you prepare the payroll records and the 
other records of the Construction Materials Com- 
pany pursuant to instructions from Mr. Skorpick? 

A Yes, sir. [114] 

@. When and by whom were you informed that 
Construction Materials was taking over the balance 
of the work at the Ajo job? 

A. I don’t know the exact date, but it was prior 
to November Ist. 

Q. Were you present at any discussions between 
officers of the two corporations regarding the 
switch over? &. Wo, et. 

Q. What were you told regarding the switch 
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over at the date you do not remember exactly and 
by whom ? 

A. I was told by Mr. Catrin that Pioneer pay- 
roll would cease as of October 31st and there would 
be no more payroll for Pioneer Constructors and I 
was told by Mr. Skorpick that we were going to 
earry on and take over this job. 

Q. With regard to the individual employees on 
the Ajo job, were there any instructions given you 
as to what to do about them? x, No, sir. 

Q. Then what did you do about the individual 
employees on the Ajo job who were employees of 
Pioneer at that point? 

A. Those that Mr. Swagerty sent time tickets 
okayed by him, I paid them by Construction Mate- 
rials check. 

@. In other words, there was a lag—what is the 
payroll period ? 

A. Every week. The first of the week and the 
end of the [115] week. 

@. In other words, there was a lag of only one 
week between the time that during which time you 
may or may not have known who the employees of 
Construction Materials were on the Ajo job? 

A. That’s right. It would have been less than 
that, because the time tickets sometimes came in in 
the middle of- the week. 

Mr. Catlin: May I ask your Honor for a sugges- 
tion, or would there be any objection to marking 
these as one exhibit, or how would be the best from 
the Court’s point of view? 
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Mr. Fickett: Can we stipulate as to the sub- 
stance of them? 
Mr. Thompson: What are they dealing with? 
The Court: We will take the afternoon recess 
and perhaps you gentlemen can agree how you want 
to handle them. 
(Afternoon recess.) [116] 
(After Recess.) 
Mr. Catlin: I think, vour Honor, we can get by 
with just a few questions on my part. 


MELVIN J. SIMMONS 
previously called and sworn, resumed the stand 
and testified further as follows: 


Cross Examination—(Continued) 

Q. (By Mr. Cathn): Mr. Simmons, by whom 
was Paul Swagerty emploved on the Ajo job on the 
week of November 4th and November 10th? 
Construction Materials Company. 

Did he receive a cheek for that week’s work? 
He did. 

And the amount of the check? 

The net amount of that check was $132.70. 
On which bank was that check written and 
by whom was it signed? 

A. It was written on the Southern Amzona 
Bank and Trust Company to the aceount of Con- 
struction Materials Company, Construction Mate- 
rials Division, Cheek No. 1108, signed by J. E. 
Skorpick and T. E. Moore. 


OPOPro> 
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Q. By whom was Mr. Paul Swagerty employed 
on the week [117] which encompasses the date of 
December 4, 1956? 

A. Construction Materials. December 4th? That 
is December 4th? 

Q. December 4th. 

A. Construction Materials. 

Q. Was Mr. Swagerty paid for his work dur- 
ing that particular week? 

A. Yes, he was. 

@. By whom was he paid? 

A. He was paid by Construction Materials 
Company, check No. 1735 in the amount of $132.70 
net drawn on the Southern Arizona Bank account 
of Constiuction Materials Company, Construction 
Division. 

Q. Has Mr. Swagerty been an employee of Con- 
struction Materials Company from November 4th, 
1956 until an arbitrary date which I will mention 
as, say, May 1, 1957? A. Yes. 

Q. Was he paid for his labor during that period 
of time? A. Yes. 

Q. By whom? 

A. Construction Materials Company. 

Q. Do you know whether or not—you can an- 
swer this yes or no—Mr. Swagerty was an em- 
ployee of Pioneer Constructors at any time after 
November 4, 1956? 

A. I am trying to think. Repeat that again. 

Q. Do you know whether or not Mr. Swagerty 
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was an employee of Pioneer Constructors at any 
time subsequent to November 4th, 1956? 

A. Do I know whether he was? 

&. Yes. 

A. Yes. I know whether he was or not. 

Q@. Was he an employee of Pioneer Construc- 
tors at any time after that date? A. No, i 

Q. Do you know whether or not Mr. W. F. 
Sager was an employee of Construction Materials 
Company for the week of November 4th-November 
10th, 1956? 

A. If will have to take a minute to check. Yes, 
he was. 

Q. Was he paid for his labor during that week? 

A. Yes, sir. 

Q@. What was the amount of the cheek and the 
number of the check and the bank drawn? 

A. The amount of the check was $160.77 net, 
eheck No. 1164, drawn on the Southern Arizona 
Bank and Trust Company, Construction Materials, 
Construction Division Aecount. 

Q. Was Mix. Sager an employee of the Construce- 
tion Materials Company? A. Yes, sit: 

Q. On the week which includes the date of De- 
cember 17, 1956? 

A. There must have been one of those that 
slipped out of [119] here. Yes, sir. 

@. Was he paid for his labor during that week ? 

A. He was. 

Q. By what cheek and what bank? 

A. Check No. 1999, amount $146.85, drawn on 
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the Southern Arizona Bank & Trust Company, 
Account Construction Materials, Construction Divi- 
sion. 

Q. Lo ask you, Mr. Simmons, and answer this 
yes or no, whether you know if Mr. Sager at any 
time after November 4, 1956 was an employee of 


Pioneer Constructors ? &. Wes, I know 
@. Was he such an employee at any time after 
November 4, 1956? A. No. 


Q. Were Mr. Swagerty and Mr. Sager both 
employees of Pioneer Constructors prior to No- 
vember 4+, 1956? 

A. I know Mr. Swagerty was and I am pretty 
sure Mr. Sager was. 

Q. Do you know whether or not Pioneer Con- 
structors paid any of the payrolls that were in- 
eurred either by Construction Materials or Pio- 
neer Constructors on the Ajo job after the Ist day 
of November, 1956? I beg your pardon, strike 
that and correct it to the 4th day of Novemher, 
1956. 

A. Pioneer Constructors did not pay any of the 
payroll] on the Ajo job after November 4, 1956. 

Q. Who in the Pioneer Constructors organiza- 
tion, of which I believe you were an assistant sec- 
retary, paid the payrolls, signed the payrolls for the 
month of October, 1956? 

A. Well, October, ’56, the payrolls were prob- 
ably signed by J. E. Skorpick and T. E. Moore 
and might have been some signed by myself dur- 
ing that month. 
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Q. Were you on the bank account as a signa- 
tory of Pioneer Constructors? A. Yes, sig, 

Q. Up to what point? 

A. I believe it was up until October 31st. 

Q. Were you removed from the signature card 
from the bank at that time on Pioneer Construc- 
tors? A. Yes, sir. 

Q. You have testified that you were instructed, 
I believe, by Mr. Skorpick that Construction Mate- 
rials Company was to pick up the payrolls on the 
Ajo job effective on November 4th, is that correct? 

A. Yes, sir. 

@. Was any explanation given to you at that 
time by Mr. Skorpick for this change? 

A. The only explanation given to me was that 
Pioneer Constructors was ceasing operation. 

@. Do you have any way of pinpointing the 
date of those instructions to you? [121] 

A. No. I know for a positive fact they would 
have been before November 4th, but as to the 
exact date, I don’t know. 

Q. As a matter of practice, when are the pay 
checks themselves prepared—when were they pre- 
pared during the week? 

A. They are started on Saturday following the 
—which is the last dav of the week. 

@. When are they delivered to the employees? 

A. Wednesday of the following week. 

Q. Were the pay checks delivered to the em- 
ployees for the work of the week of November 4th, 
November 10th, in aecordance with that proeedure ? 
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A Yes, sit. 

@. I believe you stated vou were the office man- 
ager for Construction Materials and previously 
thereto the office manage for Pioneer, is that cor- 
rect? a. Yes, sir, 

@. As far as your records and your operations 
were concerned as office manager, do I understand 
that Construction Materials was actually on the 
ground and on the job at Ajo starting with the 
week starting November 4th, 1956? 

A. Yes, sir. 

Mr. Thompson: Is that as to office records of 
Construction Materials? 

Mr. Cathn: As far as his records are con- 
eerned. [122] 

Mr. Thompson: All right. 

The Witness: Yes, sir. 

Q. (By Mr. Catln): As far as your records 
are concerned, did they continue on that job until 
the finish of the work? A. They did. 

Q. Do you of your own knowledge know of any 
employee of Pioneer Constructors who was on the 
job at Ajo after November 4, 1956? 

A. I know of none. 

Q. Did you have anything to do with the change 
over from Pioneer to Construction Materials on 
the Ajo job so far as the relationship between 
either of those corporations and the Ashton-Mardian 
Company was concerned ? 

A. Not actually, only just from bookkeeping 
and accounting records. 
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Q. While I think of it, is it your duty as office 
manager of these corporations to file the certified 
payrolls with the Government? A. Yes. 

@. Was that done? A. Yes cir 

Q. What was the last payro!l which was certi- 
fied to the Government as being that of Pioneer 
Constructors? A. October 31st. 

@. As far as you know, all those certified pay- 
rolls have [123] been filed in accordance with the 
requirements of the Government, is that correct? 

A Thats niet. 

Q. Did vou, Mr. Simmons, have anything to 
do with the computation of the amount of work 
remaining to be done which was the basis of the 
contract with Construction Materials Company? 

A. No, sir. 

Q. Do you know by whom that computation 
was done? 

A. It was done by engineers of Ashton-Mardian 
and from the Ajo job, the way I undérstood it, and 
the Corps of Engineers man. 

Q. By what representative of Construction Ma- 
terials Company, if you know? 

A. Mr. Swagerty, I imagine. 

Mr. Catlin: No further questions at this time. 


Cross Examination 
Q. (By Mr. Johnson): Mr. Simmons, do you 
reeall having any contact, conversations or dealings 
of any kind, with any representatives of the Apache 
Powder Company sinee November 1, 1956? 
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A. Yes. 

@. Can you tell us what those dealings or con- 
versations eonsisted of? [124] 

A. It has been quite a little while. Some I have 
forgotten. Some I remember now. ‘The one that 
T remember was with Mr. Sturm I believe it is. 

© Mr Sturm is with Armeo? 

A. You mean Apache Powder? 

Q. Apache Powder is the question this time. I 
will ask about Armco later. 

A. There were several times I ealled Apache 
Powder. I don’t remember them all. One time in 
January I called in regards to the billing that had 
been made to us. 

Q. To refresh your memory, would that have 
been on or about the 10th of December, 1956, I 
believe you testified in your deposition? 

A. I believe that was about the date, yes. It 
would have been around the time we would have 
been paying our bills. That would be around De- 
eember 10th. 

Q. That was a telephone conversation? 

A. Yes. 

Q. Did vou call them or did they eall you? 

A. I ealled them. 

Q. Was anyone present with you at the time 
you called? Ae AN Oeste: 

Q. Who did you talk to at Apache? 

A. I don’t remember who I talked to. I talked 
to a man after—a girl answering, but I don’t re- 
member who I talked [125] to. 
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Q. Who did you ask for when the girl an- 
swered ? 

A. I asked for the bookkeeping or accounting 
department. 

Q. Please relate the substance of that conver- 
sation. 

A. I explained to them that the powder being 
sent to the Ajo job should have been billed to Con- 
struction Materials because they were doing the 
work. I would appreciate if they would bill it to 
Construction Materials. And as I recall, he told 
me, ‘““Pay these by invoice and get it straightened 
out,” and that is all I remember of the conversa- 
tion. 

Q. Did you pay it by invoice after that? 

A. Yes, sir. 

@. You said you had several conversations with 
Apache. Could you tell us about some of the 
others, about the others? 

A. I don’t reeall specifically the others. There 
probably were times I called them or ealled Swag- 
erty to order materials. There were probably times 
{ called them to get prices on other jobs but spe- 
cifically I can’t reeall the times. 

@. Do you reeall any other conversation with 
them which might have been mentioned whether 
or not it was Construction Materials or Pioneer 
who might have been on the job other than this one 
conversation on Deeember 10th? 

A. No, sir, I do not. 

Q. Did vou at any time to your best recollec- 


— 
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tion ever represent to anyone connected with 
Apache Powder or to anyone [126] else that Con- 
struction Materials Company was a division of 
Pioneer Constructors, or words to that effect? 

a. i did not, no. 


Mr. Johnson: May these be marked for identi- 
fication ? 
(Hartford's Exhibits B, C, D and E marked 
for identification. ) 


). (By Mr. Johnson): I will now hand you a 
document marked Hartford Exhibit B for identi- 
fication, which consists of a statement by Apache 
Powder Company and several invoices by Apache, 
together with some auto-truck bills of lading, and 
I will ask you if that is the statement and invoice 
to which you had reference when you were tele- 
phoning, when you talked to Apache Powder Com- 
pany representative in this telephone conversation 
on or about the 10th you told us about? 

A. Yes, sir. 


(Hartford’s Exhibits F, G, H and I marked 
for identification. ) 

Q. (By Mr. Johnson): I will now hand you 
Hartford’s Exhibit F for identification and ask 
you whether or not that is a true copy of the 
check and voucher attached thereto by which you 
paid that invoice which is in another exhibit? 

A. Yes, it is. 

Q. Do you have the original cancelled check in 
your possession? A. Yes. [127] 
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Mr. Johnson: J offer in evidence Exhibit B and 
F. 

The Court: Weren’t those stipulated on the 
pre-trial, Mr. Johnson? 

Mr. Johnson: I believe, your Honor, they were 
stipulated that all these could be admitted except 
one which counsel said wasn’t a true copy. That 
is Exhibit G, and counsel has furnished me with 
Exhibit I which he has stated is a true copy of 
Exhibit G. 

The Court: If I can see the hacks of them I 
ean tell you which ones were stipulated on the 
pre-trial. 

Mr. Fickett: Can’t you offer them all at one 
time to save some time, Mr. Johnson? There is 
no question as far as I am concerned. 

Mr. Carr: No objection to Hartford’s B and FP. 

The Court: All of these were stipulated on pre- 
trial that they might be received. 

Mr. Johnson: I believe all but one, your Honor. 
One little red exhibit, I believe H, was not. 

The Court: These are E, F and G. They were 
marked on the pre-trial BE, F and G. 

Mr. Johnson: The one marked now for identi- 
fication as G, Mr. Carr advised me is not a correct 
eopy and he did furnish me with Exhibit I which 
he said was a correct copy of the voucher attached 
to the cheek. 

The Court: You are not offering G. [128] 

Mr. Johnson: I want to offer I in lieu of G for 
that. reason. I do want to offer the part of G 
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which purports to be a copy of the check. The 
eheek I understand is a true—— 

The Court: If you will give me those others 
also. <All exhibits marked through I for identifi- 
eation will be received. ‘hose are Hartford’s ex- 
hibits. 

(artiont’s: Hxhiitss B, O)-D, KE, F, G, H 
and I marked in evidence.) 

Mr. Johnson: I believe without taking the time 
to question the witness in detail as to each one, 
may 1t be stipulated that the cheeks and vouchers 
which have been introduced in evidence are in pay- 
ment of the invoices which are attached to the 
statements and so show on the vouchers attached 
to the checks? I believe they speak for themselves. 

Mr. Carr: We won’t stipulate. 

Q. (By Mr. Johnson): I believe you have testi- 
fied that the check and voucher attached thereto 
which were introduced as Exhibit F are in payment 
of the statement attached to Exhibit B? 

A. Yes. That is the one. 

@. Do you have a check in your possession dated 
February 12th payable to Apache Powder? 

A. Yes. 

Q. We have here Exhibit G which purports to 
be a copy of the check of that date and a copy of 
a voucher attached [129] thereto which counsel for 
Apache has told me is not a true copy of the 
voucher. He states that Exhibit I is a correct copy 
of the voucher. I will ask you if the check attached 
to G is a true copy of the check, the original can- 
eclled check? 
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A. Yes. This is a true copy of the check. 

Q. I will refer you now to Exhibit C and D 
which consist of statements together with vouchers 
and ask you whether or not the check which you 
have been referring is in payment of all or part 
of those? 

A. This portion here is in payment of that. 

Q. The check on Exhibit G is in payment of the 
vouchers on Exhibit C, is that right? 

a Wes. 

Q. I will now hand you Exhibit K and H which 
are again copies of checks and vouchers and I ask 
you whether or not that copy of the check is a 
true copy of the cancelled check in your possession 
and whether or not that check pays the invoices? 

A. Yes, it is; it pays also these invoices which 
you didn’t mention. 

Q. Invoices attached to D. Calling your atten- 
tion to the vouchers which were attached to the 
checks, it states that it is in payment of the fol- 
lowing invoices which you list the invoice num- 
bers. Those invoice numbers are invoices [1380] 
attached to the Exhibits of the statements? 

A. Yes. 

Q. I notice on each occasion the check paid 
that particular group of invoices for those amounts 
and did not pay any of the old balance which ap- 
parently had been charged to some earlier date, 
is that correct? A. That’s right. 

@. What was the reason for payment in that 
manner? 
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A. As I stated, these particular invoices should 
have been billed to Construction Materials and that 
is the reason I paid them by invoice in order to 
clarify that particular point. 

Q. The cheeks which you paid were signed 
Construction Materials? A. Yes. 

Q. As on the invoices? A. Yes. 

Q. Who was the individual who actually signed 
the originals of the checks? 

A. J. E. Skorpick and T. E. Moore and two 
eases, J. E. Skorpick in the other one. 

Q. In each ease the cheek is headed Construc- 
tion Materials Company, Construction Division, 
geiving the address, signed Construction Materials 
Company by the individuals named. 

Do you recall on or about December 10, 1956 
a telephone conversation with Mr. Sturm of Armco 
Drainage Company? [131] 

A. I don’t recall the date, but I remember now 
the conversation with Mr. Sturm. 

Q. If Mr. Sturm testified under oath and made 
affidavit it was made on December 10th, would you 
accept that date as approximately correct? 

A. As far as I know, yes; I don’t recall the 
date because I didn’t keep a record of it. 

Q. Do you reeall the substance of that conver- 
sation ? 

A. Yes. It was shortly after Mr. Swagerty 
called me about being short, the exact material, 
I don’t know what it was. It was something they 
were short on the job and asked me to get hold 
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of Armeo and order it, and in that time I think 
Mr. Sturm called me on something else. I don’t 
reeall what it was at the time. 

Q. To refresh your memory, could it have been 
three rods and lugs for some end sections? 

A. J had bolts in my mind. 

@. Go ahead and relate the conversation. 

A. <As I recall, he said he would have them 
shipped down and I told him Construction Mate- 
rials was installing them and he said, “This is part 
of the original order of Pioneer Constructors so 
we will just ship them that way. There will be no 
charge on them.”’ 

@. You are definitely testifying you advised him 
Construction Materials was on the job on Decem- 
ber 10th, is that [182] correct? 

A. That was my understanding, ves, sir. 

@. Do you recall whether or not you told him 
what date the change had taken place? 

A. I don’t reeall that, no, sit 

Q. Did vou have any conversation with any 
other representative of Armco in regard to this 
matter? 

A. Yes. There were times which—you mean 
in regard to Ajo? 

Q. Yes. 

A. Another time we ordered some pipe from 
Armeo for the Ajo job. 

®. When was that? 

A. Tho. first part of March I think. March 
oth approximately. 
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Q. March 5th you ordered some material, some 
construction materials for the Ajo job, is that 
right? A. Yes. 

Q. Do you reeall from whom you ordered that 
material ? 

A. ‘They were ordered from the Phoenix office, 
Mr. Sturm. 

Q. Was that order made in the name of Con- 
struction Materials or Pioneer Constructors ? 

A. In the name of Construction Materials. 

@. Do you have any written records in regard 
to that order of the 5th you have been telling us 
about? [1383] 

(No audible answer.) 
(Hartford’s Exhibit J marked for identifica- 
tion.) . 

Mr. Johnson: At this time we offer Hartford’s 
Exhibit J for identification which is the “no charge 
invoice’? in December which the witness is refer- 
ring to. Possibly it is a duplication of one of 
Armeco’s offers. I am not sure. 

Mr. Thompson: No objection. 

The Court: It may be received as Hartford’s 
Exhibit J in evidenee. | 

(Hartford’s Exhibit J marked in evidence.) 
(Hartford’s Exhibit K marked for identifi- 
cation.) 

Q. (By Mr. Johnson): I hand you Hartford’s 
K for identification and tell me what that is? 

A. That is an invoice for an order placed on 
3/5, Shipped 3/7, invoice dated 3/8, to Construc- 
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tion Materials, shipped to the Ajo job in care of 
Mr. Swagerty. It is for one—— 

Mr. Thompson: That hasn’t been offered in evi- 
dence. 

Mr. Johnson: I just wanted to know what it is. 

Q. (By Mr. Johnson): This item reading from 
the invoice A. It is a duplicate. 

Q. Duplicate copies of the same invoice and the 
third is an acknowledgment? A. Yes 

Mr. Johnson: I offer in evidence Exhibit K at 
this time. I state at this time the purpose for the 
offer, your [184] Honor. It involved material 
which is not involved in this lawsuit. However, 1t 
is offered for impeachment purposes for the reason 
Mr. Sturm testified positively he did not know 
until March 11th at the time of this conversation 
with Mr. Gibson that there had been any change 
on the job, that Construction Materials was on the 
job, whereas this invoice shows at least someone 
eonnected with Armco knew on the 5th or the 6th 
that Construction Materials was out there. 

Mr. Fickett: It is an Armco invoice, isn’t 16? 

Mr. Johnson: Yes. 

Mr. Thompson: If the Court please, it is offered 
for impeachment purposes only. However, I be- 
heve Mr. Sturm testified these invoices were sent 
out of the San Francisco office of Berkeley, not 
from Tempe, and there is no way of showing 
whether or not he had knowledge of the invoices at 
this particular time. 

The Court: Mr. Johnson, do you contend there 
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is anything in the exhibit that shows Mr. Sturm 
had notice? 

Mr. Johnson: ‘The witness testified the order he 
thought was placed with Mr. Sturm, these invoices. 

The Court: Let us get to that. That is the wit- 
ness’ testimony. What about the exhibit? 

Mr. Johnson: I don’t think the exhibits have 
Mr. Sturm’s name on them at any point. They 
are on Armeo’s form and show that Armeo had 
notice; whether Mr. Sturm did or not. [135] 

The Court: You have offered them by way of 
impeachment of Mr. Sturm? 

Mr. Johnson: Yes. 

The Court: Unless they would serve to impeach 
him, the objection would be good. 

Mr. Johnson: I will offer them then for the fur- 
ther purpose of showing that Armco Company had 
notice at an earlier date than the notice Mr. Sturm 
admits he received. 

Mr. Thompson: I fail to see the materiality 
of that actually, your Honor. 

The Court: May I see the exhibit. 

Mr. Johnson: JI think Mr. Sturm testified his 
first knowledge was on the llth of March. This 
exhibit shows that somewhere in the Armco organ- 
ization, at least, a notice came to somebody before 
that date. I believe it is permissible to show notice 
that tends to corroborate Mr. Simmons’ statement 
that at an earlier date in December he told Mr. 
Sturm that Construction Materials was there. 

Mr. Thompson: It simply shows that if any- 
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thing, there was an order made by Construction 
Materials Company by Mr. Swagerty. 

The Court: I am going to let it in. LI dom? 
think it is going to make a bit of difference to me. 
As I see it, the question between Armco and Ash- 
ton and Hartford and the others here 1s whether 
the notice was given within ninety [136] days. I 
don’t think as far as that particular facet of the 
case 1s coneerned a changeover from Construction 
or from Pioneer to Construction has a great deal 
to do with it. 

Mr. Johnson: Your Honor, it has something to 
do at this point, that Armco was relying on that 
December delivery to bring itself within the ninety 
days. 

The Court: That is true, but according to the 
evidence so far, that December delivery was en- 
compassed within the purchase order that was en- 
tered into in April and the Statute is that within 
ninety days from furnishing the last of material 
to the supplier or subcontractor. 

Mr. Johnson: We contend it was furnished to a 
different subcontractor and Armeo had notice it 
was. 

The Court: It might be. I am only going on 
the evidenee so far that a different sub took it 
and used it but it couldn't alter the fact as to 
where it was furnished, if it was actually furnished 
for Pioneer. This thing is a little bit confusing 
in that here are two people, Pioneer and Construe- 
tion that are undertaking to make deals among 
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themselves and actually if wasn’t until January 
that the prime on the job said, “Okay, I will rec- 
ogmze Construction as a subcontractor.” In the 
meantime the work goes along. The subcontract 
is pursued and if Construction used it, I don’t see, 
even if they did use it under those cireumstanees, 
I don’t see how you ean say theirs wasn’t furnished 
under the [137] orginal contrac& But I will 
receive the exhibit. I don’t think it makes enough 
difference to fuss about. 
(Hartford’s Exhibit K received in evidence.) 

©. (Sy Mr. Johnson): I take it you, don’t 
reeall any conversations with anybody connected 
with either Apache or Armeo subsequent to No- 
vember 1, 1956 other than those we have gone into 
here today, 1s that correct? 

A. No conversation, no, that I can remember. 

Mr. Johnson: I believe that is all. 

Mr. Fickett: No questions. 


Redirect Examination 

Q. (By Mr. Carr): I will hand you Hartford’s 
Exhibit E, Mr. Simmons, and ask you whether 
those are the invoices from Apache Powder Com- 
pany to the Pioneer Constructors dates in the 
month of November, 1956? A. Yes. 

Q. Hartford’s C are Apache invoices and Pio- 
neer for the month of December, 756? 

rm That's weht. 

Q. Hartford’s D are Apache Powder invoices 
to Pioneer issued in the month of January? 
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A. That is commect. 

Q. And Hartford’s E are Apache Powder Com- 
pany invoices, [138] which invoices were issued on 
March 12, 19577? A. That's wioht. 

®. How did these come into your hands, Mr. 
Simmons ? 

A. I imagine they were given to me by either 
Mr. Catrin or his girl. 

Q. Don’t all these documents here refresh your 
recollection? Can’t you tell us directly and posi- 
tively how you came into possession of them? 

A. No. I know that the stuff that came into 
Pioneer lke this which was in error should have 
been Construction Materials they turned over to 
me. I know that for a positive fact, but to say 
just how these came into my possession other than 
one of them gave them to me, that is the only way 
I would know I got them, except the one in No- 
vember, I may have opened the one in November 
myself. 

Q. They came to you as they were received by 
Pioneer, not in bunches by the month? 

A. No. They came to me as they were received. 

Q. How long did Pioneer Constructors keep 
someone there to receive mail and take care of the 
Pioneer business ? 

A. I don’t recall the date, but I think it was in 
the latter part of January or February. It may 
have been later than that, but I don’t recall. 

@. After January or February of 1957, Con- 
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struction Materials got the Pioneer mail, is that 
true? [139] 

A. No. I believe it went to Fickett & Dunipace 
and they forwarded anything on it to us. 

Q. Fickett & Dunipace are the attorneys in this 
ease for Pioneer? 

A. That is my understanding, yes, sir. 

Q. You knew that at the time? 

im Yes, "Sir. 

Q. On December 10, 1956 according to your pre- 
vious testimony you called up Apache Powder Com- 
pany in Benson? 

A. On or about December 10th, yes. 

Q. And you asked for the bookkeeping or the 
accounting department? 

A. I believe that is the way I stated it, yes, sir. 

Q. In one of your statements in the deposition, 
Mr. Simmons, that you gave you stated that you 
asked for the purchasing department. You were in 
error at that time? 

A. No. As I stated, I don’t know whether I 
called for purchasing. If I said purchasing I am re- 
ferring to the accounting department, but that is 
what I meant anyway. I don’t know if I said pur- 
chasing, but I meant accounting department or 
bookkeeping department. Someone handling the ac- 
count. 

Q. Did you ask the persons’ name? 

A. No, sir, I did not. 

Q. Did you ask what his capacity was with the 
company ? A. No, sir, I did not. [140] 
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Q. Was this a matter of importance to Con- 
struction Materials Company to have invoices on 
the Ajo job directed to them instead of Pioneer? 

A. I didn’t get that. 

(Last question read by the reporter) 

Yes, I believe it was. 

Why didn’t you write a letter? 

IT don’t know. I just didn’t. 

Did you ever write a letter to Apache Powder 
Company ? 

A. I did not, except in regard to the—later, after 
all this had transpired in regard to the powder. I 
believe it was removed from the job. 

@. What was the date of that letter? 

A. I don’t know if I wrote it. Mr. Yeager wrote 
that letter August 3rd, I believe. 

Q. August 3rd, 1957? 

A. I wrote one August 8rd, yes. August 3rd I 
wrote one but August Ist Mr. Yeager wrote one. 


en  - 


@. Your first communication with Apache Pow- 
der was October 8rd, 1957? A. In writing? 

Q. By letter. A. Yes. 

Q. Why didn’t vou ascertain the name of the 
person you were talking to? [141] 

A. Mainly hbeeause I didn’t think about it. I 
think J was interested in getting it changed and 
mentioned it to him and thinking it would be taken 
eare of. 

Q. Why didn’t vou ascertain what job he held 
with the company ? 
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A. I never made it a point to do that, and I 
suess maybe it is negligence on my part, but I 
didn’t do it. 

@. After February, 1957 I believe you stated 
you reecived the invoices from Fickett & Dunipace ? 

A. IJ think it was about that time. I am not sure. 

@. Did you also receive the factory orders, 
eopies of the factory orders? 

A. They were probably on the job. I probably 
didn’t see those. You mean the shipped bills of 
lading ? 

Q. No, the Apache Powder Company factory 
orders, copies of which were sent to Pioneer Con- 
structors. 

A. I don’t recall what they are. I may and I may 
have received some, but I don’t recall; if I did, 
they are with these things. That is everything I 
have. 

Q. After February, 1957 did you receive the 
monthly statements from Apache Powder addressed 
to Pioneer? 

A. Not that I know of. If they got in our 
possession they were forwarded to Fickett & Duni- 
pace. It may have been March, but it was around 
that time. 

Mr. Carr: That is all. [142] 

Mr. Thompson: No questions, your Honor. 

Mr. Johnson: That is all. 

Mr. Carr: May I ask a couple more questions? 
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Further Redirect Examination 

Q. (By Mr. Carr): Are you an accountant by 
profession, Mr. Simmons? A. Yes. 

Q. How long have you been such an accountant? 

A. I imagine vou ean classify me in that classi- 
fication since 1949. 

@. Were the invoices from Apache Powder di- 
rected to Pioneer after November 1, 1956 returned 
for correction ? Ae Neos sir. 

Q. Why not? 

A. Because I was instructed by one of their 
men to pay them bv invoice and that is the way I 
did it and I figured that was sufficient. 


Q. Yet vou don’t know who this man was or 
his capacity with Apache? A. No, sir, I don’t. 

@. When you received the monthly statements 
from Apache Powder Company directed to Pioneer 
Constructors, why didn’t you return those for cor- 
rection or recheck them? 

A. I saw no reason to. We were paying the bills 
that [143] came to Construction Materials, and as 
far as the balance that was carried forward, I as- 
sumed it would be correct. I had no way of check- 
ing. 

Q. So vour only communication in all of these 
transactions subsequent to November 1, *56 was in 
regard to the invoices, factory orders and monthly 
statements, was your letter of October 3rd, 1957 
returning one of the monthly statements? 

A. Yes. At that time I got tired of the post 
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office putting them in my box instead of sending 
them to Fickett & Dunipace. 


(Plaintiff Apache’s Exhibit 2 marked for 
identification. ) 


Q. (By Mr. Carr):I hand you Plaintiff Apache’s 
Exhibit 2 for identification and ask you if that is 
your signature on that letter? 

eNO; Sir, 1 isn ts 

Q. Whose signature is it? 

A. I would say from looking at it that was the 
eirl that typed it, June McClure. 

@. Her initials appear on the letter below? 

A. Yes. 

Q. Did you dictate the letter? A. Yes, sir. 

@. This letter is from Construction Materials 
Company to Apache Powder Company at Benson 
dated October 3, 1957, [144] returning monthlv 
statement. 

Mr. Johnson: I object at this time to his read- 
ing the exhibit until it 1s offered in evidence. 

Mr. Carr: He didn’t say he signed it. 

Mr. Lester: He said he dictated it. 

Q. (By Mr. Carr): It relates to monthly state- 
ment from Apache Powder dated September 30, 
1957? A, Yes 

Mr. Carr: We offer it in evidence. 

(Plaintiff Apache’s Exhibit 2 marked in evi- 
dence) 

Q. (By Mr. Carr): Then, Mr. Simmons, you 
never saw fit until October 3, 1957 to return any 
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documents addressed to Pioneer Constructors from 
Apache Powder Company ? 

A. No, sir, because I didn’t receive them all. 
Some went to Fickett & Dunipace and some got 
into our box by error of the Post Office. 

@. But the ones you received —— 

A. The ones I received I passed to Fickett & 
Dunipaee, as I stated before. 

The Court: Is there any objection to it? 

Mr. Catlin: This letter is three months after this 
lawsuit was filed. We have no objection to it for 
what it is worth. What it is worth is the question 
in my mind. 

The Court: It may be received. 

Mr. Carr: That is all. [145] 

Mr. Johnson: No more questions, your Honor. 
May Mr. Simmons be excused? 

The Court: Any objections? 

Mr. Thompson: Armco has none. 

Mr. Johnson: On one condition, I will want to 
reserve the right if necessary under the Rules to 
adopt his testimony as part of mine in chief. 

The Court: I understood it was stipulated that 
the testimony of all witnesses as far as material 
would be considered in both eases. 

Mr. Johnson: All right. 

Mr. Carr: We have no objection to his being 
excused subject to eall if at all necessary. 

Mr. Johnson: You will be available in town? 

The Witness: J will be in town. 

(Witness excused) 
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ROBERT L. HENDERSON 
 ealled as a witness herein, having been first duly 
sworn to state the truth, the whole truth and nothing 
but the truth, testified on his oath as follows: 


Direct Examination 
(By Mr. Carr): What is your name? [146] 
Rh. L. Henderson. 
Where do you reside? 


In Benson, Arizona. 


OPFroPe 


Do you hold any position with Apache Pow- 
der Company? A. Yes, sir. 

Q. What is that position? 

A. General manager. 

Q. What are the duties of general manager? 

A. Well, direction of the Apache Powder Com- 
pany at Benson. 

Q. You are the active head of the operations 
for the company ? A. Yes, sir. 

Q. Prior to March, 1956, did you have anv busi- 
ness relations, did Apache Powder Company have 
any relations with Pioneer Constructors? 

Prior to what date? 

March, 1956. 

March, 1956, yes, I believe we did. 

Were you supplying materials to them? 
Yes. 

On what jobs, that you recall? 

Well, we supplied explosives and blasting 
supplies to Pioneer Constructors on a highway job 
on Highway 80 near Bisbee near the Mule Pass in 


Soo = > 
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Bisbee and also supphed materials [147] to Pioneer 
Constructors at a quarry near T'ucson. 

Q. Was that arrangement on an open account 
with them? A. Yes, sir. 

@. Had you prior to that time obtained Dun 
& Bradstreet reports on Pioneer Constructors ? 

Au Yies. 

@. Were they favorable or unfavorable? 

A. Favorable. 

Q. Did the Apache Powder Company learn of 
the Government contract at Ajo awarded to the 
Mardian Construction Company ? A. Yes. 

@. Did you ask any of your field agents to in- 
vestigate ? A. Wes 

@. Did they contact Mardian Construction Com- 
pany ? A. Yes. 

Q@. What was the result? 

A. Well, in connection with this Ajo job, one of 
our field men, according to our usual practice con- 
tacted the contractor Ashton-Mardian and was 
told——— 

Mr. Johnson: I object to any conversation being 
from a third person. 

The Court: Objection sustained. 

Q. (By Mr. Carr): Did an employee of your 
company subsequently contact Pioneer Constructors 
in connection with the furnishing of powder on this 
Ajo job? [148] A. Yes. 

Q. Did the Apache Powder Company obtain the 
contract for the supply of explosives and blasting 
supplies under the Pioneer’s subcontract ? 
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A. Yes. 

@. Then thereafter did Apache Powder begin 
furnishing supplies to the Ajo job for Pioneer? 

A. Yes. 

@. When was the first shipment of material, if 
you recall? A. June 13, 1956. 

@. After that date did Apache Powder Com- 
pany continue to supply material for the Ajo job? 

ay CS. 

Q@. When was the last date on which the ma- 
terial was supplied to the Ajo job? 

A. March 12, 1957. 

Q. Was this material delivered on the job? 

A. Yes. 

@. In what manner? 

A. By truck, by contract carrier with whom we 
have do work for us. 

@. In connection with these shipments on the 
Ajo job, were orders periodically received from 
Pioneer Constructors? A. Yes. [149] 

@. As a matter of bookkeeping and accounting 
practice, what was the first step taken by Apache 
Powder Company after receiving of an order? 

A. After receipt of an order, the form of record 
and acknowledgment of the order, which we refer 
to as the factory order, 1s made. 

Q. Is a copy of that factory order immediately 
sent to the customer? A. Yes. 

Mr. Carr: J ask that this group of documents 
be marked as one exhibit. 
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(Plaintiff Apache’s Exhibit 3 marked for 
identification ) 

Q. (By Mr. Carr): Mr. Henderson, I hand you 
Exhibit 3 for identification and ask you what they 
are? 

A. This is a factory order, this top one, and 
there are a number of those. 

Q. Have you previously examined this group of 
documents ? A. Yes, sir. 

@. State whether or not they cover all of the 
orders for material on the Ajo job from June 18, 
1956 to March 12, ’57? 

A. It would be my—I would say it covers it all. 
It covers from June 13, 1956 to March 12, 1957. 

Mr. Carr: We offer them in evidence. 

The Court: We will recess at this time [150] 
until 9:30 in the morning. That will give you time 
to examine them. 

In the meantime, they are marked for identifica- 
tion. 

Recess until 9:30 tomorrow. [151] 

(Whereupon a recess was taken until 9:30 
AM.,. Mareh 5, 1958.) 


March 5, 1958—9:30 o’clock A.M. 


ROBERT L. HENDERSON 
having been previously duly sworn, resumed the 
stand and testified further as follows: 


Further Direct Examination 
Mr. Carr: If the Court please, I would like to 
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ask a couple more preliminary questions of Mr. 
Henderson in regard to these factory orders. 

Q. (By Mr. Carr): What are the pencilled no- 
tations attached to each of the factory orders, Mr. 
Henderson ? 

A. There is a pencilled notation here which is 
the instruction reecived in regard to the order, 
that is the amount and type of proceeds and some 
delivery instructions. 

@. That is the information received over the 
phone from which the order was made? 

A. Yes, sir. 

@. There is another document ealled truck in- 
spection report? 

A. Yes, that is this one, one of the truck in- 
spection reports which is made of the truck and 
equipment to see it is in good condition. 

Q. Because you are handling explosives? [152] 

A. That is right. We check it. It is very im- 
portant. 

Q. There is another document. 

A. This is the bill of lading. 

Q. That is just an office copy? 

A. That is an office copy of the bill of lading. 

Q. Are these factory orders as they now exist 
with the attachments in the form they are kept in 
your office? A. That is right. 

Mr. Carr: If the Court please, we again offer 
these factory orders for the purpose of putting in 
evidence here the orders for powder and blasting 
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supplies, for the reason that there are no written 
orders from the Pioneer Constructors in this case; 
and for the further reason that we wish to show 
that in all instances these were addressed to Pioneer 
Constructors and were never returned for correction 
or never rejected by the Pioneer Constructors. 
There is one other point. There is a column here 
entitled ‘‘Code. Above as shipped and Code,” and 
pencil notations. In this first instance it is June 13, 
factory order, and pencil notations made 28/56. 
What is that notation? 


A. That notation refers to the date of manu- 
facture. 

Q. (By Mr. Carr): Of the powder? That was 
shipped at that time? A. Yes: [153] 

Mr. Carr: We offer these in evidence. 

Mr. Johnson: If the Court please, we object to 
the offer for the reason they are immaterial to any 
of the issues in the ease. I think it is admitted the 
material was ordered and was delivered. The fact 
that Apache might have kept it in their records 
show it was an order by Pioneer is no proof what- 
ever, especially in view of the fact that in their 
own amended complaint they state from and in- 
cluding November 1, 1956 to and including March 
12, 1957 on open account with Pioneer Constructors 
at the special instanee and request of Construction 
Materials Company they furnished the material. 
Now, they try to imply this material was furnished 
at the instance and request of Pioneer Constructors. 
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The Court: I think T ean shorten this. We have 
in the issues outlined at the pre-trial the question 
of whether or not the prime and Hartford are es- 
topped to claim that there was more than one sub- 
contractor or that these goods were furnished to 
Pioneer; and this would bear on that, if it showed 
no more than that the goods were furnished by 
Apache in the belief that they were furnishing to 
Pioneer. 

Mr. Carr: They show the specific dates of order 
and those become important in the case, your 
Honor. 

The Court: They will be received. 

(Plaintiff Apache’s Exhibit 3 marked in evi- 
dence) 

Q. (By Mr. Carr): Mr. Henderson, were [154] 
copies of these factory orders mailed to Pioneer 
Constructors at the time they were made out in 


your office ? A. Yes. 

Q@. Were any of them returned for correction 
or rejection? A. No. 

@. Were the factory orders ever returned un- 
opened or for any other reason? A. No. 


Mr. Carr: Will you mark this group of docu- 
ments, please. 
(Plaintiff Apache’s Exhibit 4 marked for 
identification ) 
Q. (By Mr. Carr): Mr. Henderson, I hand you 
Plaintiff Apache’s Exhibit 4 for identification and 
ask you what these are? 
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A. This top sheet, aside from this adding ma- 
chine tape, this top sheet is a copy of an invoice 
to Pioneer Constructors for delivery of material; 
the next sheet is a copy of the bill of lading, on 
which receipt of the material is acknowledged and 
signed for. 

Q. Is that the original bill of lading? 

A. Well, it is—it appears as if it could be an 
original. At anv rate, it is the one which accom- 
panied the load of explosives as it was delivered 
and signed bv the one who received the shipment. 
Then of course they are duplicated [155] through 
there for the different shipments. 


Q. In everv instance these invoices—vou have 


examined this file? A. Yes. 
Q. In every instance are the invoices addressed 
to Pioneer Constructors? A. Yes. 


@. Were copies mailed to Pioneer Construc- 
tors ? A. Yes. 

Q. And in every instance was the bill of lading 
addressed to Pioneer Constructors at the Ajo job? 

ey. ” Yes; ir. 

Q. And did Pioneer receive a copy of this bill 
of lading, and if so, how? 

A. Well, they received the copy of the bill of 
lading with the shipment. 

Q. Yes. At the time they receipted for it? 

A. Yes. 

Mr. Carr: We offer it in evidence. 

Mr. Johnson: If the Court please, we object at 
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this time to the answers of the witness to the last 
question and ask it be stricken, on the ground he 
states that Pioneer received them. It is quite ob- 
vious this witness ean’t know whether they were 
received by Pioneer or Construction Materials. It 
is a conclusion of the witness. [156] 

Mr. Carr: We will consent to that objection for 
the moment. 

Mr. Catlin: Your Honor, may I ask one ques- 
tion on voir dire? 

HiietCourt; “Yes: 


Q. (By Mr. Catlin): Mr. Henderson, were any 
of these copies ever mailed to Ashton-Mardian or 
delivered to Ashton-Mardian to your knowledge? 

A. Not to my knowledge. 

Mr. Catlin: In view of your Honor’s statement 
as to the reason why you accepted the factory 
orders, we object to these items insofar as they 
would be offered to show any basis of estoppel on 
the part of toward the prime contractor, Mr. Hen- 
derson stating that these were not mailed or de- 
livered to the prime. 

The Court: Mr. Catlin, estoppel isn’t built out 
of any one factor. In other words, estoppel would 
begin with a good faith belief and act by Apache; 
then we would be coneerned with whether or not 
Construction and Pioneer by their acts and con- 
duct gave Apache the right to believe and act as 
they did. Finally we get to whether or not the 
prime by its conduct in the matter would be in a 
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position where it wouldn’t be heard to say that 
Apache was dealing with Pioneer in this matter. 
In other words, here is one situation —it is only 
one facet of it—yvou have a prime that knows that 
work has [157] been going on since before Novem- 
ber 1st, he knows when he is approached in late 
November that people are supplying materials out 
there to this job. He knows at that time the only 
subeontractor is Pioneer and that people dealing out 
there at that time, he must know, I say is charged 
with knowledge that people dealing with Pioneer 
is the sub. Then after the bond matter is straight- 
ened out, wav into January of the next year they 
come back and attempt to postdate this job back 
to the first of November. I say that the prime at 
that time, from what I see here, should have known 
or was charged with knowledge that people were 
dealing on that job with Pioneer. No notice was 
given to them that Construction was stepping in. 
As a matter of fact, the record shows no notice to 
anybody except the prime and Pioneer and Con- 
struction, when everybody must have known that 
people continued to deal up into January with Con- 
struction as Pioneer. 

Mr. Catlin: In other words, your Honor—this 
is a little bit off of the issue which T stood wp on— 
you are saying to me that it is incumbent upon the 
prime to show knowledge on the part of either 
Armeo or Apache, or show information in their - 
possession which will at least put us on even- 
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Stephen basis as to who they actually were dealing 
with, do I understand you correctly ? 


The Court: In essence, yes. I say that you may, 
although you never got any copies of these docu- 
ments, vou may [158] be in a position because of 
your failure, when there was a change, or at Icast 
when the change was contemplated, your failure to 
notify these people you should have known were 
dealing with Construction as Pioneer, vour failure 
to do that may estop you. If, in fact, Apache was 
dealing with Construction as Pioneer it may estop 
you to claim they weren’t dealing with Pioneer. 

Mr. Catlin: But notice to either of the parties, 
if we can show notice to them—I am not trying to 
make an argument of the case here, but trying to 
set in my own mind, if we can show notice to 
Apache. 

The Court: That is true, there could be no es- 
toppel if they knew they were dealing with a differ- 
ent subcontractor. 


Mr. Catlin: JI renew my objection, knowing of 
course it will be overruled. 

Mr. Johnson: I renew my objection on a differ- 
ent ground, to-wit, immateriality, does not prove or 
disprove the issues in the case. 

The Court: May I see the exhibit, please? 

Mr. Henderson, these are all records of the 
Apache Powder Company which you keep in the 
regular course of your business? 

The Witness: Yes, sir. 
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Q. (By the Court): The records are made up 
and obtained in the course of your business and 
at or about the [159] time the transaction occurred ? 

A. Yes, sir. 

The Court: They will be received. 


(Plaintiff Apache’s Exhibit 4 marked in evi- 
dence) 


@. (By Mr. Carr): Mr. Henderson, in all cases 
were these bills of lading prepared for receipt in 
the name of Pioneer Constructors ? A. Yes, sir. 

@. Were they receipted for in the name of 
Pioneer Constructors by persons purporting to act 
for Pioneer? 

Mr. Fickett: We object to that, if vour Honor 
please, the document is in evidence, speaks for itself. 

The Court: I think the record shows how they 
were signed. 

Q. (By Mr. Carr): Mr. Henderson, there is 
evidence in this case which J believe vou heard to 
the effect that the Construction Materials contract 
was not signed until January 8th, 1957. When was 
the Jast previous delivery shown by these invoices 
and bills of lading, prior to January 8th, 1957? 

A. Just prior to Januarv 8th, 1957? 


G Wow A December 20th, 1956. 
(Plaintiff Apache’s Exhibit 5 marked for 
identification) 


(). (By Mr. Carr): Mr. Henderson, I hand you 
Plaintiff [160] Apache’s Exhibit 5 for identification 
and ask vou what they are. 
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A. These are copies of statements directed to 
Pioneer Constructors, monthly statements showing 
the status of the account, of our account with 
Pioneer Constructors. 

@. And the originals were mailed to Pioneer 
Constructors ? A. Yes. 

Q@. As of the date of the individual statements ? 

A. Yes. 

Q. And were any of these statements returned 
with the exception of the one of September 30, 
1957? 

A. With the exception of this statement of Sep- 
tember 30th, 1957, no other statements were re- 
turned. 

Mr. Carr: We offer these in evidence, if your 
Honor please. 

Mr. Johnson: No objection, your Honor. 

The Court: It may be received. 

(Plaintiff Apache’s Exhibit 5 marked in evi- 
dence) 

Q@. (By Mr. Carr): Mr. Henderson, do these 
statements to Pioneer Constructors include amounts 
relating to any other contract than the Ajo job? 

A. Yes, they relate to our entire account with 
the Pioneer Constructors, which would have in- 
cluded other jobs to which we were supplying ma- 
terials. 

@. And what were those jobs? [161] 

A. A highway job on Route 80 near Bisbee, near 
the Mule Pass, and Tucson quarry of Pioneer Con- 
structors to which we supplied materials. 
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Q. Do these statements also reflect payments 
made by Construction Materials on the Apache 
Powder account? 

Mr. Johnson: If the Court please, we object 
to that form of the question in that 1t assumes facts 
not in evidence. The payments by Construction Ma- 
terials were on the Apache Powder account. The 
witness has testified positively the payments by 
Construction Materials were on the Construction 
Matenals account. 

Mr. Carr: We believe the evidence of Mr. Sim- 
mons they were on the Apache Powder invoices 
satisfactorily supplies that information. 

The Court: Let me have the question, Mr. Re- 
porter. 

(The last question was read) 


Mr. Carr: May T make a correction, your Honor. 
The Apache Powder account with Pioneer. 

Mr. Johnson: J was thinking about Pioneer. 

The Court: He mav answer whether it shows 
the payments by Construction Materials of state- 
ments addressed to Pioneer. Is that what you mean? 

Mr. Carr: That would be sufficient, vour Honor, 
for the present. 

The Court: Do they show that? [162] 

The Witness: Yes. 

®. (By Mr. Carr): Now, Mr. Henderson, in 
eonnection with deliveries of explosives and blasting 
supplies to the Ajo job, as evidenced by the factory 
orders, invoices, bills of lading and statements, was 
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it the belief of Apache Powder Company at all 
times up to March 19th, 1957 that these materials 
were being supplied to Pioneer Constructors under 
Pioneer Constructors subcontract of March 30, 
1956? A. Yes. 

Mr. Johnson: Let the record show an objection 
to that question on the ground the witness is com- 
petent to testify to his own belief but I doubt he 
ean testify to the belief of other persons or belief 
of a company. 

The Court: I will take the answer to be his 
understanding for Apache rather than any corpor- 
ate belief. 

Q. (By Mr. Carr): Did Apache Powder Com- 
pany at any time loan to Pioneer Constructors a 
certain powder and cap magazine? A. Yes. 

@. When was that done? 

A. That was done—well, it was done for at 
least two of the jobs for which we furnished pow- 
der. 

@. Jam referring specifically to the Ajo job. 

A. The Ajo job. Well, it was done prior to the 
start of the Ajo job, which would have been early 
in 1956. 

Q. Yes. And is that the Apache Powder cus- 
tomary practice? [163] 

A. Yes, it is the customary practice on these 
contract jobs. 

@. Had they previously loaned powder maga- 
zines to Pioneer on other jobs? A. Yes. 


200 Apache Powder Company vs. 


(Testimony of Robert L. Henderson.) 

Q@. What is the reason or purpose for supplying 
these magazines, Mr. Henderson ? 

A. Well, there might be different reasons. It is 
of mutual benefit. The magazines are loaned, I he- 
lieve primarily to the contractor so there will be 
adequate and proper storage on the job for ex- 
plosives. In addition to that, if we loan magazines 
with sufficient storage capacity 1t means we can 
deliver in larger quantities and it will be available 
to the contractor when he needs it. 

Q. Just very briefly, of what are the magazines 
constructed ? 

A. The magazines are constructed of steel, they 
are welded steel construction, you might say in the 
form of a small building. It is portable. And they 
are adequately supplied with doors and provisions 
for locks and protection inside with wood where 
it is needed for proper storage of explosives. 

Q. Did Pionecr return these magazines to Apache 
Powder Company, Pioneer Constructors, on or 
about November 1 or at any later date? 

BR: No. 

@. Mr. Henderson, vou now know that there 
was a subcontract [164] to Pioneer Constructors and 
later a subcontract to Construction Materials? 

A. Yes, siz. 

Q. When did vou first learn this? 

A. When did L first learn 

Q. Of the termination of the Pioneer subcon- 
tract and the execution of the Construction Ma- 
terials Contract ? 
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A. In March, 1957, Mareh 9th. 

O 19579 ie BOD. 

Q. And from what source? 

A. From our attorneys, Fivans, Kitchel & 
Jenckes in Phoenix—as a matter of fact, from Mr. 
Carr. 

Q. Did vou request your attorneys in Phoenix 
to make investigation in regard to the situation 
there at Ajo? A. Yes. 

Q@. Why did vou do so? 

A. Well, you might say there might have been 
different reasons. We have field men, we keep them 
in touch with the job and watching particularly 
when jobs are nearing completion. 

Q. For what purpose? 

A. So that we will be adequately protected in 
case there is any indebtedness on the job and we 
ean take action 1f we need to. 

@. What action do you refer to? [165] 

A. Well, as you understand, these contract jobs, 
including this one, are bonded, and we rely a great 
deal, principally J think, on the bonding, payment 
bond on the job to protect us in case the contrac- 
tor doesn’t pay. 

@. That is the pavment bond of the prime con- 
tractor ? 

A. Yes. And it is necessary to take action at the 
appropriate time and so it is important to know 
when the job is finished and when we make the last 
deliveries of materials to the job. So that is one 
purpose of our fieldman. Of course, in general 
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he is to watch the progress of the job and per- 
sonnel and equipment and so on, see how it 1s com- 
ing and do what servicing is required for the con- 
tractor. But by that practice we were aware this 
job was nearing completion, or least they were 
near the end of taking explosives in the early part 
of March. In addition to that 1t came to our at- 
tention reports of litigation against Pioneer Con- 
structors in regard to payment or non-payment. 

Q@. From whom were these reports? 

A. Well, we had a report from Dun & Brad- 
street; and there were also statements in the press 
along about that time of this litigation. 

Q. Just prior to your request of your attorneys 
to investigate ? 

A. Yes. That was early in Mareh; and we 
went ahead and [166] reported to our attorneys 
and asked them to investigate and do what was 
necessary to protect our interests. 

Q. Asa result of this inquiry to your attorneys 
were you then informed that the Pioneer subcon- 
tract was terminated as of October 31, 1956, and 
the Construction Materials contract executed as 
of October 1, 1956 2 

A. That was the information 

Q. November 1. 

A. November 1, 1956. That was the informa- 
tion that was given to me at that time. 

(). Was Apache Powder Company ever noti- 
fied by Ashton-Mardian, Pioneer, Construction Ma- 
terials, or anybody else of the termination of the 
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Pioneer subcontract and the execution of the Con- 
struction Materials contract and the fact that Con- 
struction Materials was proceeding with the job 
as an independent subcontractor? A. No. 

Q. Did you obtain this information from any 
other source prior to March 19, 1957? 

im. GNo. 

Q. Now, after Apache Powder Company was 
notified—at this point, when was the last material 
supplied by Apache Powder Company on the Ajo 
job? Ae Aiapeh, 12,1957. 

@. And thereafter was a claim made to Mardian 
Construction [167] Company and Ashton Building 
Company and Ashton-Mardian Company under 
the payments bonds for the sums due from Pio- 
neer? A. Yes. 

Mr. Carr: Mark this. 

(Plaintiff Apache’s Exhibit 6 marked for 
identification. ) 

© (sy Mr. Cam): £ hand you _ Plaintit 
Apache’s Exhibit 6 for identification and ask you 
what that is. 

A. ‘This is a claim made by or for Apache Pow- 
der Company to Ashton-Mardian Company, Ashton 
Building Company, Pioneer Construction Com- 
pany on indebtedness on the job, Corps of Eng1- 
neers, U. 8S. Army Contract for Air Force Station, 
wM-181, at Ajo, Arizona. 

Mr. Carr: We offer it in evidence. 

Mr. Johnson: No objection. 

Mr. Catlin: No objection. 

The Court: It may be received. 


204 Apache Powder Company vs. 


(Testimony of Robert L. Henderson.) 
(Plaintiff Apache’s Exhibit 6 marked in eyvi- 
dence. ) 


Mr. Carr: Will you mark these? 

Mr. Catlin: It is stipulated it was received and 
sent by registered mail, I believe, in the pre-trial 
conference. 

My. Carr: It is offered for the purpose, your 
Honor, of showing exactly what the claim was. 
There has been an [168] allegation and admission 
a claim was made, but this for the purpose of show- 
ing just what it was. 

The Court: Is it stipulated that the exhibit, the 
original of Exhibit 6 was received by the prime by 
registered mail? 

Mr. Catlin: Yes. 

The Court: On or about April 26th, 1957? 

Mr. Catlin: It is so stipulated. 

Mr. Carr: I was preparing the registered re- 
ceipt for introduction. 


(Plaintiff Apache’s Exhibits 7-A, 7-B and 
7-C marked for identification. ) 


Mr. Carr: We offer the registry reeeipts in 
evidenee. 
Mr. Johnson: No objection. 
Mr. Catlin: No objection. 
(Plaintiff Apache’s Exhibits 7-A, 7-B and 
7-C marked in evidence.) 
Q. (By Mr. Carr): Mr. Henderson, I hand 
you Plaintiff Apache’s No. 1 in evidence, a letter 
from Mardian Construction Company to Harold 
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Ashton, dated October 19, 1957 and 

A. March 19? 

4) Mareh 19, 1957, thank you. And ask you 
if you note the amount stated in the first para- 
graph as due from Pioneer to Apache? 

A. Yes, I note it. [169] 

@. Yes. Now, this sum is in round numbers 
$25,000 ? A. Yes. 

Q. Was that the approximate amount of the 
account at the date of this letter? 

A. Yes, that was the approximate amount. 

@. Now, in our amended complaint we are ask- 
ing for the sum of $18,947.96. Between the time 
of this letter and the filing of the complaint, were 
there any payments or credits on this account? 

A. Yes, there was one or more payments. 

@. Did Construction Materials make a payment 
after this date? A. Yes. 

And was there some credit to the account? 
Yes. 

And that was by way of credit memo? 
Well, there was an actual payment. 

Yes. A. An actual payment. 

The account was credited with a payment? 
And also a eredit memorandum later, yes. 
r..Carr: Mark this. 

(Plaintiff Apache’s Exhibits No. 8 and 9 
marked for identification.) 

Q. (By Mr. Carr): I hand you Plaintiff 
Apache’s Exhibit [170] No. 8 and ask you what it 
is, Mr. Henderson ? 


BSPOfDPore 
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A. This is a credit memorandum issued by 
Apache Powder Company on August 28th, 1957 to 
Pioneer Constructors in the amount of $175 for a 
blasting machine. 

Q. And I hand you Plaintiff’s Exhibit 9 for 
identification and ask you what that is? 

A. This is a credit memorandum issued by 
Apache Powder Company August 14, 1957 to Pio- 
neer Constructors for a total of $1,777.73 for ex- 
plosives and blasting supplies. 

Mr. Carr: We offer them in evidence. 

Mr. Johnson: No objection. 

Mr. Catlin: No objection. 

The Court: They may be received. 

(Plaintiff Apache's Exhibits No. 8 and 9 
marked in evidence. ) 

Q. (By Mr. Carr): Referring to Plaintiff 
Apache's Exhibit 8 in evidence, the credit memo- 
randum of July 30, 1957 to Pioneer Constructors 
for $175, what was the occasion of making that or 
giving that credit to Pioneer? 

A. It was a eredit for a blasting machine which 
had been charged to Pioneer Constructors on this 
Bisbee TWighway job and later returned to Apache 
Powder Company. It was used there and returned 
and it had been charged to Pioneer, so we gave 
them eredit when they returned it. 

@. Had it been used on the Ajo job? [171] 

A. Yes, I believe tt was used on the Ajo job 
later. 

Q. When was it returned? 
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A. It was returned about the end of July or 
first of August, 1957. 

Q. Referring to Plaintiff Apache’s Exhibit No. 
9, what was the occasion for giving that credit 
memo to Pioneer Constructors ? 

A. After we had delivered our last explosives 
to Pioneer Constructors at the Ajo job, which was 
March 12, 1957, we of course were anxious to get 
the magazines released by Pioneer Constructors 
on that job, so we could take them and supply 
them to contractors on other jobs. Of course ob- 
viously there was some powder used after we de- 
livered it and eventually we got those magazines 
at the Ajo job, but we found that there were ex- 
plosives and blasting materials and some accessories 
in the magazines. So we had an accurate inven- 
tory taken of the material in the magazines and is- 
sued this credit for that material. 

@. Was this credit memo mailed to Pioneer 
Constructors ? ee Vos 

Q. Was it returned by Pioneer Constructors? 

A. It came back to us. 

Mr, Carr: Will you mark this. 

(Plaintiff Apache’s Exhibit 10 marked for 
identification.) [172] 

“By “Mie Carr): T hand yow Plaintitf 
Apache’s Exhibit No. 10 for identification and ask 
you what it is. 

A. This is an envelope addressed to Pioneer 
Constructors, P. O. Box 2768, Tueson, Arizona. It 
is postmarked August 22nd, 1957. In addition to 
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the address i is Gamped “Return te writer’, also 
Sampei, “Qat of Bustwess” and ales written, “Oni 
of Business.” amd has an initial om there 

Q@. Is thes the envelope m witch the credit 
meme we: requrned from Pioneer Comsireuctors? 

A Yes 

Mr. Carr: We offer it in erodenc= 

Mr. Cailin: No objecaon. 

The Geuzt: It mar be received. 

(Pleint&® Apache's Exhitat 10 marked in 
evidence. } 

Q (By Mr. Carr): Thereatiter wae the credit 
Toerm sent to Comstruciien Materials? 
sem by mail te Construction Materials, addressed 
to Construction Matenals. 

Q. Wee it retermed by OComstrection Materials? 

A. Xo. 

Q. Was there ever any objection irom Consitrue- 
ten Materials heeanse the credit memo was issued 
™ Piouecer Comztructors! A. Ne. [173] 

Q. I tbeheve vou beve already said Aparhe 
Powder Cocayemy received some payments from 
Construcien Materials! A Ye. 

(Plaimift Apache's Exhilits 11-A. 11-B and 


you Plaintiff Apeche'’s Exhibit 11-A for identifi- 
rahhen amd ask vou what it ix 
A. Thie is a remiitance slip which hed 


= 
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attached to a cheek received from Construction 
- Materials Company. Censtruction Division. dated 


9 Oo” 


12.27/56 in the amount of $4,723.37. 

Q. And Plaintiff Apache Exhilit 11-B? 

A. This is a remittanee slip which had been at- 
tached te 2 eheek reeeived from Construction Mae- 


terials Company, dated 2/12/a7, in the amount of 
SOALTT 

Q. And Plaintu® Apache's Exhibit 11-C? 

A. This is a remittanee slip which had been 
attached ta a cheek received from Construction 
Materials Company, dated 4/10 57, im the amount 
of S441L91. In addition te that there are five 
Invoices attached, invoices of Apache Powder Com- 
pany to Proneer Constructors. 

Mr. Carr: We offer them in evidence. 

Mr. Jehnson: No objectren. 

Mr. Catlin: Ne objection. [174] 

The Ceurt: They may be received. 

(Plaintiit Apache's Exhibits 11-A, 11-3 and 
U-C marked in evidence.) 

Q. (By Mr. Carr): These reunttanee ships are 
‘the originals, are ther f A. Yes. 

Q. And did you depostt the checks represented 
by these remittance slips! A. Te 
Q. And what was done in connection with these 


The payments were applied against the bal- 
in the Pioveer aceount. 
Now, | note in connection with Plait 
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Apache’s 11-A and B there are no Apache Powder 
Company invoices attached ? 

A. “Tha is Teh: 

Q. Were they sent along with the checks and 
remittance ship? A. No. 

Q. On Plaintiff Apache’s Exhibit 11-A there is 
a reference to a statement: “Billed to Pioneer 
Const.’’, abbreviated, ‘‘Inv.” and three numbers? 

A. Yes. 

Q. On Plaintiff Apache’s Exmbit 11-B there is 
a statement: “Covers the following invoices,’’ three 
numbers; [175] “Buled to Pioneer.” ? 

A. Yes. 

@. I note on this “Pioneer” underscored in 
red and the word ‘‘Constructors’’ was added. Was 
that done in your office? 

A. Yes, that was done by Apache. 

@. And the remittance slip gives the numbers 


) 


of six invoices and the amounts? A. Yes. 
@. And were these invoice numbers checked 
to ascertain what they were? A. Yes. 


Q. State whether or not they were invoices of 
Apache Powder Company to Pioneer? 

A. They were. 

Q. The first check covered what period? 

A. Well, the first check ¢overed invoices 1n, 
well, in November. 

Q. Yes. The second check covered what period ? 

A. IL would say approximately December and 
January. 

Q. And the third check? 
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A. And the third check through March 12th. 

Q. All the remaining invoices? 

A. The remaining invoices. 

Q. Issued after November 1, 1956? [176] 

A» Yes. 

Q. Did anything occur on or about December 4, 
1956 with respect to the Ajo job and the invoices 
to Pioneer? A. Yes. 

Q. What happened? 

A. Well, on December 4, 1956, or on or about 
Deeember 4, 1956, there was reported to me re- 
ceipt of a telephone call on December 4th, 1956 
from the Pioneer Constructors job at Ajo, in re- 
gard to—— 

Q. According to the report to you as general 
manager, who did this statement come from? 

A. The report came to me—there was a tele- 
phone call from Mr. Swagerty of Pioneer Con- 
structors at Ajo. 

@. To whom? 

A. The call came to our shipping clerk at the 
same time that an order for explosives was tele- 
phoned to the shipping clerk. 

@. What was his name? 

A. Paul Negley. 

@. What was the substance of that conversa- 
tion as reported to you as general manager? 

A. The substance of the conversation that was 
reported to me was a request by Mr. Swagerty of 
Pioneer Constructors that the balance of the in- 
voices for explosives for the Ajo job should be 
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sent to Construction Materials Company, [177] 
Construction Division, a division of Pioneer Con- 
structors. 

Q. At the time of that report, you said it was 
given in connection with an order for materials, 
had any shipments been made to Ajo subsequent to 
November 1, 1956 and prior to this request by Mr. 
Swagerty ? 

A. Yes, it is my recollection that they were. 

Q. JKindly refer to Plaintiff Apache’s Exhibit 
No. 4 and if you find any such shipments, state 
what they were. 

A. There is a shipment on November 2nd, 200 
eases of explosives; a shipment on November—well, 
I don’t know whether I said November 2nd, 1956— 
again on November 14, 1956, a shipment of 200 
eases of explosives; a shipment on November 28th, 
1956 of blasting caps, and a shipment on December 
4th, 1956. 

@. That was the order phoned in at the time 
Mr. Swagerty made this request? A. Yes. 

Q. Did this request refer to invoices subse- 
quent to November 1, 1956, or just to invoices sub- 
sequent to the telephone conversation ? 

A. According to my understanding it was sub- 
sequent to the telephone conversation. 

Q. Now, did you thereafter invoiee to Construc- 
tion Materials? he Mo. [W78) 

Q. Why did you not do so? 

A. Well, there are a number of Ta¢ter@ giat 
we considered in our action, taking action. Our 
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arrangement for supplying explosives and for the 
loaning of magazines had been made with Pioncer 
Constructors for this job, the subcontractors on 
the job. We had had no notice that the subeon- 
tract with Pioneer Constructors had ever been ter- 
minated at that date, we had no such notice. We 
had not been approached by Construction Mate- 
rials and we had made no arrangements with them 
for sale or delivery of explosives or for loan of 
magazines. We had had no protest about our bill- 
ing to Pioneer Constructors and we went ahead 
and did all of our billing and dealing with Pioneer 
Constructors and we had no protest in going ahead 
that way. 

Q. Now, those invoices you referred to a 
moment ago of shipments in November, 1956, were 
they returned for correction? A. No. 

Q. The bills of lading for such shipments, were 
they receipted in the name of Pioneer Construc- 
tors? 

Mr. Johnson: Objection, your Honor. The rec- 
ords speak for themselves. 

The Court: The records are the best evidence. 

©. (By Mr. Carr): Was there any objection 
made by Pioneer Constructors or Construction Ma- 
terials to the continued addressing of shipments to 
Pioneer Constructors? [179] A. No. 

Q. Mr. Henderson, did you discuss this request 
of Swagerty’s for invoicing to Construction Mate- 
rials with other people in your organization? 


A. Yes. 
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Q. And the reasons you have just given were 
the reasons after this comadered action, I mean 
this comiderafon of the question? 

A. Yeo It was after diseussion and consdere- 
ti0m ameeic our people. 

Q. Awd at that time did you and the heads of 
the department. the people you discussed this mat- 
ter with, at that tame beheve that Apache Powder 
Cempanr was delivering this matenal to Pioneer 
Constzueters under the Pioneer Consimecters con- 
irect of March 3). 17 A. Yes. 

Q. Now. thereafter. when you neceived these 
check: frem Oomsiructon Materials im parment 
at Apache Powder Company invoices ta Pioneer 
Cowstrueters, was this fact also comsidered br rou 
and the people in your oneaniszation? 

A Yes 

Q And what was the renlt of trai consderg- 
an ? A. That as im regard te the — 

Q. The reesipe of moners from Construction 
Meiterials or Pioneer inveices? [190] . 

A. Wel. we cousidered 0 and discussed ii and 
decided it =a: all right for uw io aceept these 
ehecks from Construction Maternal to apply on 
the Piomeer Constraciors aecount. : 

O For whet reason? 

A. Well beeams ithe only statement we 
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this Ajo job was the Pioneer Constructors ac- 
count, so we applied it to that account. 

Q. During the progress of this work at Ajo, 
Mr. Henderson, did your field engineers continue 
periodically to visit the work at Ajo? 

A. Yes. 

Q. And report back to you? A. Yes. 

Q. Did they report any unusual circumstances in 
connection with the work progressing at Ajo? 


A. No. 

Q. Any interruption in the work schedule? 

A. Bho. 

Q. Any change of management or personnel? 
A. No. 

Q. Any change in equipment? & No. 
Q. And you as the supplier for Pioneer were 


continuing [181] to supply the powder and blasting 
supplies to the job? A. Yes. 

Q. Referring to Plaintiff Apache’s Exhibit 4, 
the file of invoices and bills of lading, each of the 
invoices contain a description of kind and quantity 
of material and price, does it not? A. Yes. 

Q. What was that price that you used? 

A. Well, it was a price, a net price which was 
made up from current list prices of those mate- 
rials, less discount customarily given to contrac- 
tors for this sort of work. 

Q. And Pioneer had a copy of those list prices? 

A. Yes. 

Q. And was there any question in regard to 
the prices on any of this material? A. No. 
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Q. You are in this business, Mr. Henderson; 
were those reasonable prices for those supplies 
listed in these invoices and delivered to the job? 

i Yes: 

Mr. Johnson: Your Honor, I object to this hne 
of questioning. There is no issue in the case as 
to reasonableness of the charges; they haven’t been 
raised or questioned. 

Mr. Carr: I don’t know that it has been ad- 
mitted. 

The Court: I take it there is no issue. [182] 

Mr. Johnson: There is no issue on that. 

Mr. Carr: All right. 

(Recess. ) 
(After Recess.) 

Q. (By Mr. Carr): Mr. Henderson, shortly 
after August 15, 1957, were you informed by your 
attorneys of the taking of the depositions of Mr. 
Skorpick and Mr. Simmons in Tueson? 

A. Yes, sir. 

Q. Were vou informed that Mr. Melvin J. Sim- 
mons in his testimony, the taking of that deposi- 
tion, reported a call to the bookkeeping or account- 
ing department of Apache Powder Company on or 
about December 10, 1956? A. Yes. 

Q. Did you make an investigation to deter- 
mine whether or not such a call was made? 

m Yes. 

Q. Was such a eall made to Apache Powder? 

A. Wo. 


Mr. Johnson: T object to that, strictly a hear- 
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say statement of the hearsay of this witness. He 
ean testify no call was made to him, but he wouldn’t 
know whether any eall was made to anybody else. 
It is certainly hearsay. 

hee: Cares Your Honor Mm Mendergon is on 
the stand here as manager and acting head of the 
corporation and in [183] charge of all the opera- 
tions. I beheve in that capacity he has a full 
authority to say that he received certain infor- 
mation, that he made an investigation and as a 
result of the investigation he found no call was 
made. 

The Court: No, I don’t believe that is right, Mr. 
Carr. These are long distance calls, aren’t they? 

Mr. Carr: Yes. 

Q. (By Mr. Carr): Did you ever hear of such 
a eall? 

Mr. Johnson: We object to that as immaterial. 

Mr. Carr: I am asking him personally. 


A. No. 
The Court: He may answer that. 
A. No. 


©) (by Mr, Cam): IJIfvsuch a call had been 
made to Apache Powder Company who would have 
received it? 

Mr. Johnson: If the Court please, we object 
to that as calling for a conclusion of this witness. 
Undoubtedly Apache Powder Company has quite 
a few employees down there; I don’t think this 
witness can say who received a certain call. 

The Court: The testimony was that he made 
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the call and had been put in touch with the ac- 
counting department. He may answer that ques- 
tion. 

A. If a eall came to the accounting depart- 
ment of our company, it would be referred either 
to the seeretary-treasurer, Mr. Schmalzer, or in 
his absence the assistant secretary-treasurer, Mr. 
Browning. As calls come through our switchboard 
they would be directed to the proper place. 

Mer. Com That as» alk 


Cross Examination 

Q. (By Mr. Cathn): Mr. Henderson, what 
were the credit terms which you extended to Pio- 
neer Constructors on the sale of the powder? 

A. Our usual open account terms for this sort 
of business. 

@. Which are what? 

A. Net cash thirty days. 

Q. Thirty days net cash? A. Yes. 

Q. You have made mention, Mr. Henderson, of 
the subcontract to Pioneer from Ashton-Mardian. 
Did you ever see such a document prior to the 
time—prior to March 19th? 

A. Did T ever see 

Q. The subcontract with Pioneer by Ashton- 
Mardian ? A Nios 

Q. And then the only reason you knew that 
they were a subcontractor on the job was that you 
were told by someone from Pioneer, is that cor- 
rect? 
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A. I would hardly say that is correct. I would 
say that [185] information came to me in my ¢a- 
pacity from several sources. 

Q. But at that time, I will ask you, did you 
have any knowledge as to the contents of such a 
subcontract, if the same existed? 

A. Not any detail. 

Q. I believe you have stated that this was a 
pure open account sale to Pioneer Constructors ? 

A. Yes. 

Q. There was no written agreement between 
you and Pioneer Constructors as to the furnishing 
of the blasting materials? 

A. No written agreement, but they were sup- 
plied as a eustomary copy of our 

@. Price list? 

A. price list, and that shows the terms. 

Q. There was no difference in this price list 
and any price list you would supply any other 
contractor on a job of this nature, was there? 

A. No, not for any given material. 

Q. Do you know who contacted Apache Powder 
from Pioneer at the start of the furnishing of the 
blasting material on the Ajo job? 

A. There were contacts made with more than 
one of the Pioneer people, that is, by Apache rep- 
resentatives. 


@. You don’t know of any specific individual? 
A. I know of some, yes, I know of some indi- 


viduals. As I say, I did not make the contract, but 
they were made by our field people. 
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(Defendant Ashton’s Exhibit B marked for 
identification. ) 

Q. (By Mr. Catlin): Mr. Henderson, I show 
you Defendant Ashton’s Exhibit b for identification 
and ask you if you know what that is? 

A. Yes. This is a letter, dated April 12, 1957, 
directed to the Ashton-Mardian Company, inform- 
ing Ashton-Mardian Company of the condition of 
the account of the subcontractor on the Ajo job. 

Q. ‘That was also sent at my request, was it not? 
I believe it so states in here, outside of the fact I 
won't get on you for misspelling my name. 

A. J am sorry about that. 

Mr. Catlin: I offer this in evidence. 

Mr. Carr: No objection. 

The Court: It may be received. 

(Defendant Ashton’s Exhibit B marked in 
evidenee. ) 

Q. (By Me. Catlin): I will ask you with regard 
to this [189] letter, Mav. Henderson, and with your 
permission 1 will read one paragraph of it to you. 

“Beginning with June 24, 1956, Mr. Paul A. 
Swagerty ordered all of the material. These orders 
included twenty-two out of the thirty made. On 
December 4, 1956, we received a telephone message 
from Mr. Swagerty requesting a shipment of 
twenty-eight cases of powder and asking that it be 
charged to Construction Materials Company. Mr. 
Swagertv imdicated that Construction Materials — 
Company is a division of Pioneer Constructors, — 
Ine. This was the first information we had that — 
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there was any connection between the two compa- 
nies. Mr. Swagerty said nothing about an assign- 
ment of the subcontract to Construction Materials 
Company and the first we learned about any change 
in the status of the contract was from Mr. Daniel 
Mardian of Mardian Construction Company about 
March 19, 1957. As yet, we have had no formal 
notice of any change in the terms in the status of 
the subcontract and still do not know the terms and 
conditions on which the change was made.”’ 

Is that an accurate statement as you reeall now 
of the facts, was there any change you would like 
to be made in that statement? Do you want to read 
it for yourself? 

A. ‘There is no essential change which occurs 
to me. This statement: “Mr. Swagerty said nothing 
about an assignment of the subcontract to the Con- 
struction Materials Company [190] and the first we 
learned about any change in the status of the con- 
tract was from Mr. Daniel Mardian of Mardian 
Construction Company—’’. I said it came to me 
personally through our attorneys, but 

Q. You are speaking—— 

A. I am speaking, yes, but it doesn’t occur to 
me there is anything substantial. 

Q. The information which you wrote me at that 
time, Mr. Henderson, and on which this is based, 
came largely from the records of Apache Powder 
Company, the notes, memorandums and things of 
that nature, is that correct? A. Yes. 

Q. Were you familiar with all of the circum- 
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stances, and directing your attention to especially 
December 4, 19567? 

A. Yes, I feel that I was aware of the circum- 
stances. 

Q. Is it a practice of the officers and employces 
of Apache Powder Company to make written mem- 
oranda of their telephone calls and dealings with 
customers ? 

A. It is a general practice. 

Q. I am showing you a portion of Plaintiff 
Apache’s Exhibit No. 3, and especially in connec- 
tion with—and I believe you call these factory 


A. Factory orders. 

Q. Factory orders, which is dated December 4, 
1956, and being factory order No. 22046, and show- 
ing you a pencil [191] memorandum attached to 
this factory order and ask you what that is? 

A. This is a pencil notation recording an order 
and it is made by, obviously by our shipping clerk, 
Paul Negley. The initials are ‘‘P. N.’’ That was in- 
formation about the order. 

Q. Is that Mr. Negley’s handwriting ? 

A. Yes, I am satisfied that itis. 

Q. And this, you say, is a pencil notation of an 
order received by Apache? A. Yes. 

Q). And according. to that pencil notation who 
made the order? 

A. That is who gave us the order, you mean? 

Q. Yes. A. Swagerty. 

(). And TI gather then, the order says: ‘‘Con- 
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struction Materials Company, Construction Divi- 
sion’’? 

A. Yes. Ordinanly, I think almost mvariably 
the person who takes an order or information over 
the telephone will attempt to record it just as it is 
eiven. And that is what has been done. 

@. Would you read Mr. Negley’s notes here ? 

A: Yes. “Balance job “at Ajo to Matefials Con- 
struction Division, Phone Swagerty P.M. 12.04. 
Above is division of [192] Pioneer Constructors.’’ 

Q. Do you have any reason to know whether 
they were put on at separate times or at the same 
time ? A. At the same time. 

Q. Do you know? A. Yes. 

O.. Youssaw him awiite 1? 

A. I didn’t see him write it, but it was reported. 
He has put his initials on it. It was reported at the 
same time. 

@. Do your initials appear on here, Mr. Hen- 
derson ? A. Yes. 

Q. And under what statement do they appear? 

A. ‘Please continue billing Pioneer Construc- 
moron Flt 12/4/56.” 

@. J ask you, Mr. Henderson, how long did you 
consider—I believe you have stated that you had a 
discussion and considered how you were going to 
handle the balance of this job over here in view of 
the request that it be billed to Construction Mate- 
rials. Who all specifically did you discuss this mat- 
ter with? 
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A. With, I am sure with the people in our 

accounting department. 

Did you discuss it with Mr. Neely? 

Mr. Neely? [193] 

IT am sorry, the man’s name 
Mr. Negley. 

Negley. 

Yes, sir. He is in the accounting department 
and they were largely accounting personnel I be- 
heve with whom I discussed. 

Q. Did you eall or write or in any way make 
inquiry of Ashton-Mardian Company as to what 
possible reason there would be for that request? 

A. No. 

@. Did you make any request to any of the offi- 
cers of either Construction Materials Company or 
Pioneer Constructors as to the reason for the re- 
quest for the changed billing, future billing? 

A. No. 

@. Had vou ever heard of Construction Mate- 
rials Company prior to December 4, 1956 ? 

A. I had some knowledge of Construction Mate- 
rials Company prior to December 4th. 

Q. And what was the nature of your acquaint- 
anceship with them or of them? 

A. Well, we had not done business with them. 
My only recollection of hearing of Construction Ma- 
terials Company prior to this Deeember 4th was in, 
one at least, Dun & Bradstreet report, in which 
Construction Materials Company [194] was named 
as a related company to Pioneer Constructors. 
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@. And you had then seen the Dun & Bradstreet 
rating on Construction Materials Company ? 

A. No, not on Construction Matenals Company, 
on Pioneer Constructors. 

Q. You just stated that Construction Materials 
Company was listed as a related company? 

A. Yes, bit not a report on them. They were 
named as a related company to Pioneer Construc- 
tors in a report on Pioneer Constructors. 

@. You were familar with that fact on Decem- 
ber 4th or prior thereto ? A. In that way. 

@. And that is your reason for the statement in 
the letter that this 1s the first information you had 
there was any connection between the two compa- 
nies? 

A. Well, the only information that we had from 
the Company. 

Q. Is it the policy of Apache Powder Company 
to rely on a construction job in which you are deal- 
ing with a subcontractor, to rely almost exclusively 
upon the bond of the prime contractor for pay- 
ment? 

A. We place very strong reliance in that, on the 
bond of the prime contractor for payment. 

Q. Is it also the policy of Apache Powder Com- 
pany when [195] an order is given to it and a re- 
quest made it be billed to a certain corporation, to 
not do so, but continue to bill otherwise ? 

A. If Apache Powder Company were notified in 
some official manner I am sure that the Apache 
Powder Company would comply with the request. 
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Q. You did not feel that the request of the man 
who had made all of the purchases prior to that 
time was an official request ? 

A. I don’t believe we would have considered it 
that way; on such an important thing as a change 
in a contract or subcontract, that we would get, you 
might say, a rather casual statement on the tele- 
phone from the man that orders the powder to 
make such a change. 

@. You have already said, Mr. Henderson, you 
had never seen the subcontract? 

A. I wouldn’t say I would have had to have seen 
it to be satisfied that there was a subcontract. 

Q. I beheve it is stated in your letter and I be- 
lieve you stated as a fact—I may be wrong here— 
that almost all of your dealings with this particular 
job over there were by phone order, is that correct? 

A. That is correct. 

Q. Js it the poliey of Apache Powder Company 
where its credit terms are cash thirty days, when 
they are dealing with [196] a subcontractor on a 
job like this, to go for a period of over six months 
without any payment before making any inquiry of 
the prime contractor of the condition of a sub on 
the job? 

A. Will you repeat the question, that is the first 
part of the question ? 

(The last question was read.) 

A. TI would say it is not the policy of the Apache 
Powder Company to do that, although it is not unu- 
sual for that sort of thing to happen in this type 


The Ashton Company, Ine., et al. 229 


(Testimony of Robert L. Henderson.) 

of work, that is, with the contractors. There are 
eertain things that we do. We don’t hke to go to the 
prime contractor and embarrass the subcontractor 
if we can avoid it. We have men in the field who 
wateh the jobs and note whether there is anything 
unusual going on and report. In this case we had 
nothing unusual reported. We feel that the intent 
of a payment bond of a prime contractor is to pro- 
tect the suppliers and we rely upon that, we have 
and we do in all eases of contract work. 

Q. Do you realize, Mr. Henderson, that in rely- 
ing on the bond of the prime contractor and by let- 
ting things like this go on that you are in effect, if 
the prime contractor is worth anything in a finan- 
cial way, putting the burden on the prime contrac- 
tor? The bonding companies don’t have the prac- 
tice of just paying it out and not getting it back 
from their principal, you are aware of that situa- 
tion? A. Yes. [197] 

Q. Mr. Henderson, have there been many occa- 
sions in which you have received payment on ac- 
count with checks and vouchers, indicating specifi- 
cally what invoices are to be credited with that pay- 
ment? 

A. You say have we received—— 

Q. Do you receive many payments, checks and 
vouchers of that nature ? 

A. Yes, we receive checks of that nature. 

Q@. What is the usual reason for payment of 
individual invoices where there are prior amounts 
owing ? 
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A. Well, I think it would be our experienee it is 
a way of doing business. We have people that spec- 
ify certain invoices and those that just pay on ac- 
eount. It is just a matter of how they want to do 
business. 

Q. It doesn't raise any question in your mind as 
being anything out of the ordinary when you re- 
eeive cheeks and vouchers of that nature ? 

A. That is specifying certain Invoices? 

Ky Wes: A. No, it isn’t unustial. 

Q. Does it raise any question in the mind of 
Apache Powder Company and yourself in particu- 
lar when you have an account that is six months old 
without any payment and then out of a clear blue 
sky vou start getting cheeks from another organiza- 
tion, so far as the checks themselves show, in pay- 
ment of the [198] last invoices? 

A. Yes, we note that. That is the reason, as I 
say, we gave consideration to our course and we 
reviewed our information from the field in regard 
to the job and we have got this— our experience 
with the subcontractor, Pioneer, had been very good 
before and at that point we could well believe we 
were going to be paid. And in addition to that we 
have confidence in the prime contractor. 

Q. In other words, you at that point started put- 
ting vour reliance on Pioneer, is that correet? You 
have already stated you did not acquaint the prime 
contractor with the situation, either as to the 
method in which you were receiving payments, or 
the fact that vou had received a telephone request 
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to bill to Construction Materials, you have already 
stated you did not in any way contact the prime 
contractor regarding the situation at that time. 
Does that mean you were putting your reliance on 
Pioneer? 

A. No, not altogether. We were putting our reli- 
ance in all these places where the account should be 
taken care of. We weren’t concentrating particu- 
larly on Pioneer. There is a competitive angle here 
too, Mr. Catlin. In this business of dealing with the 
eontractors we have many contractors who pay reg- 
warly; unhappily we have a few who don’t, and it 
is customary in our industry to go along with these 
eontractors. And if we were to be too rigid and 
inflexible we would lose [199] a lot of the business 
because our competitors will be liberal and in many 
eases more liberal than we. 

Q. In other words, Apache is no different than 
a lot of other contractors or a lot of suppliers, it is 
the volume in the competitive end and relying, plac- 
ing your reliance on the prime to back you up in 
any credit mistakes vou might make? 

A. No, I wouldn’t say that is a correct statement. 
of what I said. 

Q. There is one other thing then I am through, 
Mr. Henderson. I note that there are two order 
shps, apparently by Mr. Negley, on date of Decem- 
ber 4th. Is there any way of telling whether that 
was one phone call or whether it was two separate 
calls? 

A. Ido not know frankly. T don’t believe IT can 
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say, except the way it was reported to me was that 
it was one call. 

Q. Both of these were made, I notice the first 
one was made out to Construction Materials Com- 
pany and that is where the language is you de- 
seribed before; I notice the other one 1s made out 
Construction Materials Company and with ditto 
marks, Construction Division, and that has been 
crossed out and ‘‘Pioneer Constructors” written in? 

A. Yes. 

Q. You think that would probably be one call, 
you are not positive? 

A. As far as I can say, it was just one call. [200] 

Mr. Catlin: No further cross examination from 
this defendant. 

Cross Examination 

®. (By Mr. Johnson): As I understand your 
testimony, you said, I believe, on December 4th you 
received information from somebody in your ac- 
counting department that Mr. Swagerty by tele- 
phone request had requested, in connection with an 
order, that from then on you make your bills to 
Construction Materials? A. Yes. 

Q. After considering it with other people in 
your organization vou decided, for reasons that 
seemed sufficient to vou, that you weren’t going to 
do 1t that way, vou were going to keep on billing 
Pioneer? A. Yor. 

Q. The thine that mvystifies me in that testi- 
mony, Mr. Henderson, is this, that when a customer 
Which is apparently as large a volume customer as 
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these people were, make a request to vou, that you 
decide not to comply with it, vou go ahead and not 
comply with it without telling them your reasons or 
anything else. Isn°t that rather unusual? I can un- 
derstand vour not complying with the customer’s 
request, but don’t you generally have a little dis- 
cussion with him about it when you are not going 
to comply? [201] 

A. I think the way that the request came was 
rather unusual, and I guess it is repetition, but I 
believe if the request had come to us in what we 
considered the proper way that we would have dis- 
eussed it and complied if 1t was all in order. 

@. You didn’t even feel like vou should call Mr. 
Simmons, Mr. Skorpick or anybody else and find 
out what this was all about and find out why they 
wanted that change made and discuss your reasons 
for not wanting to make it? 

A. No, we didn’t. feel that was indicated at the 
time, 

Q. However, on December 4th vou did know 
through the basis of this telephone call, or had it 
called to vour attention that some entity out there 
known as Construction Materials, which you thought 
you had reason to believe was a division of Pioneer, 
but anyway that somebody called Construction Ma- 
terials was now on the job, because that request had 
been made? A. Yes. 

Q. When you received your first payment, which 
I beheve was about December 19th, somewhere 
along there, was it? 
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A. Yes, December 19th or 17th. I don’t recall the 
exact date. 

@. When you received that payment you knew 
of course this same entity, Construction Materials 
Company, was the one that was signing the check? 

A. Yes. 

Q. It was their account that was paying you. 
You also knew from the examination of the voucher 
or remittance slip attached to that check that the 
invoices the Construction Materials were paying 
were the current latest invoices and they were not 
paying on this old Pioneer account, you knew that? 

A. I saw the remittance statement. 

@. Asa business man didn’t all these things add 
up that there had been some change of some kind, 
something was going on and an investigation might 
be in order? 

A. We made an investigation. 

Q. What investigation did you make at that 
time ? 

A. In the field we—that is in the field and in the 
continuation of orders coming into us it continued 
to be exactly the same personnel, reported the same 
management, the same job, the same equipment; no 
protest in going on and doing business in the way 
we had been doing it with Pioneer Constructors, 
with whom we had arranged to do the business. 

(). Didn’t vou consider Mr. Swagerty’s phone 
eall requesting vou do it the other way was in effect 
a request ? 


A. The way he put it wasn’t as disturbing as if 
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it had been a direct notification to us that this sub- 
contract with Pioneer Constructors has been termi- 
nated and one has been let to Construction Mate- 
rials. All he said was—that is, [203] it is reported 
Construction Materials Company, a division of Pio- 
neer Constructors. So it would be natural to assume 
from that we were still doing business with Pioneer 
Constructors. If they choose to eall it one division 
or another, that is within their organization I pre- 
sume. 

Q. IJXnowing these facts, Construction Materials 
was there, you were being paid by their checks, that 
they requested you to bill it to them, and that their 
checks were only paying their current invoices, why 
didn’t you go to Mr. Ashton, Mr. Skorpick, Mr. 
Simmons or someone else in a responsible position 
in these organizations that could have given you the 
straight facts? 

A. We felt that it was the duty of the contrac- 
tor, subcontractor or prime contractor to give us 
adequate notification. 

Q. In other words, you considered all these fac- 
tors and came to that conclusion, they should give 
you notification, that you should sit back and not 
do anything until they gave you formal notification, 
is that right ? 

A. That we should continue with the account as 
we had it set up until we got some formal notifi- 
cation. 

Mr. Johnson: May I see Exhibit 5? 

Q. (By Mr. Johnson): You have included in 
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Exhibit 5, which is your statement over a period of 
months, are addressed to Pioneer Constructors? 
A. Yes. 
Q. The way thev are set up they show the old 
balanee and list the current invoices for the preced- 
ing month? i “Vis: 


@. Credits or pavments that might have been 
made over the preceding month, 1s that right? 

A. Yes. 

Q. <All the time December, 1956, January, 1957, 
February, 57, March, ’57, all the way through you 
kept sending them out the same way? 

A. Pioneer Constructors ? 

@. Yes. A. Yes. 


Q. After March you certainly knew of course 
that Pioneer’ wasn’t on the job, you had been offi- 
cially notified by that time? A. Yes 

Q. Certainly in April and May you knew it? 

A. Yap. 

Q. TI notice here on March 31st, 1957, after you 
had heen notified, you sent out a bill to Pioneer 
Constructors showing in Mareh invoice to them still 
the same way, didn’t you? 

A. Yes. The balanee was against Pioneer Con- 
structors of course. 

Q. Did you ever make any inquiry of anyone up 
until you [205] got what you call official notification 
of this changed situation to find out why Pioneer 
Constructors were paying vou by their cheek and 
specifying the current invoices and not paying off 
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the balance of the account, if as you thought it was 
all Pioneer Constructors account ? 

Mr. Carr: I object to the question. It has been 
asked and answered, I believe, more than once. 

The Court: He may answer. 

Mr. Johnson: Will you repeat the question ? 

(The last question was read.) 
A. No. 
Mr. Johnson: That is all. 


Cross Examination 

Q. (By Mr. Fickett): Mr. Henderson, during 
all this time you knew Mel Simmons personally, 
didn’t you? 

A. No, I did not know Mel Simmons personally 
and don’t vet. 

Q. You didn’t know he was in charge of the 
office of Pioneer? 

A. I knew that at one stage, but that was after, 
I think along in March of 1957, as I recall, I got 
that information. 

Q. When you got this information from Mr. 
Swagerty on [206] the 12th of December, you never 
took the trouble to call the Pioneer office or Con- 
struction Materials office in Tucson and make in- 
quiry there, did you, about the situation? 

A. No. 

Mr. Fickett: That is all. 


(Witness excused.) 
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PAUL NEGLEY 
ealled as a witness herein, having been first duly 
sworn, testified as follows: 


Direct Examination 
(By Mr. Carr): Your name is Paul Negley? 
Yes, sir. 
Where do you reside, Mr. Negley ? 
5719 East Baker Street, Tucson, Arizona. 
Are you employed by Apache Powder Com- 
pany ? A. Yes. 


a or 


Q. Were you employed by Apache Powder Com- 
pany in the period between June 13, 1956 and 
March 12, 1957? A. Yes. 

What was your position with the Company? 
The shipping clerk and billing clerk. 

What department of the company is that in? 
It was in the accounting department. 

Who was your immediate superior? 

Mr. J. L. Schmalzer. 

What was his position with the Company ? 
He was at that time, 1956, he was assistant 
secretary and assistant treasurer. 

Q. Did you have anything to do with the orders 
in connection with the furnishing of materials to 
the Ajo job? A. Yes, sim 

(). What, briefly, did you do in that connection? 

A. T reeeived the orders by telephone and ar- 
ranged to make the deliveries in aeceordanee with 
the availability of the materials requested and avail- 
ability of trucks to make the delivery. 
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Q. What documents, if any, were prepared 
under your immediate direction ? 

A. he factory order was prepared under my 
immediate direetion and the bill of lading for ship- 
ment of the material and the invoice. 

(. Were copies of the factory order and in- 
voices regularly sent to customers at the time they 
were made ? 

A. Yes. The copy of the factory order was rep- 
resenting acknowledgment of the orders, was mailed 
to the customer to whom it was sold, and at the time 
the powder was to be shipped I had caused the bill 
of lading to be made. [208] 

@. You just stated, Mr. Negley, that you han- 
dled the phone orders on this job. Were all the 
orders by phone rather than on a written order 
form ? A. All the orders were by telephone. 

Q. From whom did you receive these orders? 

A. Mr. Swagerty on the job at Ajo. 

Q. Do you know his full name? 

A. His full name is Paul A. Swagerty. 

®. In connection with the receipt of orders, 
when did he first start to phone in the Pioneer 
orders on this job? 

A. The first order I received by telephone from 
Mr. Swagerty was June 22nd, 1956. 

Q@. Did he thereafter phone in all the orders that 
were made for the Ajo job? 

A. To my knowledge those that I received for 
the Ajo job were all phoned in or taken by phone 
from Mr. Swagerty by me, for those. 
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®. Did you receive all the orders that’ ie 
phoned in? 

A. No, I wouldn’t say I received all of them. 

Q. Do you recall how many you received ? 

A. I reeeived approximately nineteen. 

Q. Did those inelude all of the orders received 
by Apache Company subsequent to November 1, 
1956 ? A. Yes, sir. 

Q. I eall your attention to one of the factory 
orders [209] Plaintiff Apache’s Exhibit 3, that is 
the factory order of December 4, 1956. Did you pre- 
pare this factory order? A. Yes, sim. 

@. What was the source of the information from 
which this order was prepared ? 

A. It was a telephone order from My. Swagerty. 

Q. At the time of that telephone conversation 
did you make penciled notes of the contents of the 
conversation, the statements made ? 

B. ies, sivel did. 

@. And I refer to the first pencilled sheet at- 
tached to this factory order of December 4, 1956, 
and ask whether or not you made out that pencilled 
notation ? &. Yesesim DT dide 

Q. With exception of the statement in ink at the 
bottom. imitialled by My. Henderson ? 

B Theat is nett: 

@. What generally does that pencilled note con- 
tain? 

A. Jt generally contains the material thatthe 
eustomer wishes to have delivered. | 

©. At the top left hand side appears the words, 
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“Construction Materials Company, Construction 1)i- 
vision, Tueson, Arizona.’’ Do you reeall the purpose 
of that notation ? 

A. Yes. Mr. Swagerty informed me upon giving 
me this order that the balance of the materials for 
the Ajo job should [210] be billed to Construction 
Materials Company, Construction Division, Tueson, 
Arizona, and that this division, this company is a 
division of Pioneer Constructors. 

Q. Down below you have, there is a statement: 
“Above is division of Pioneer Constructors,’’ with 
the address. You made that as a notation from Mr. 
Swagerty’s statement? A. Yes, sir. 

Q. The second pencilled sheet, it started, “‘Con- 
struction Materials. C (Blank) Div,” which is 
stricken and ‘‘Pioneer Constructors’’ is put in? 

a. Mes: 


Q. Do you recall making that second notation ? 

A. Yes, I do. 

Q. What was the purpose of the second nota- 
tion? 

A. It was to divide the order, inasmuch as the 
original request for materials was 160 cases of blast- 
ing supplies and my stock, either my stock or the 
faet that I did not have a big truck to ship that 
much, made it inevitable I must ship a partial ship- 
ment of 28 cases, which is noted here, which is a 
part of the original. 

Q. So that was made subsequent to the telephone 
conversation with Mr. Swagerty after you had 
learned the amount of material you had on hand? 
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A. Wes, sir 
The Court: It is 12:00 o'clock. We will stand at 
[211] recess until 1:30. 
(Whereupon a recess was taken at 12:00 
o’clock noon, until 1:30 o’clock p.m.) [212] 


March 5, 1958, Afternoon Session 


PAUL NEGLEY 
previously called and sworn, resumed the stand and 
testified further as follows: 


Direct Examination—(Continued ) 

Q. (By Myr. Carr): Mr. Negley, you were testi- 
fying as to the conversation with Mr. Swagerty on 
December 4, 1956. Did you report this to your 
superiors ? A. Yes, sir. 

Q. To whom? A. To Mr. Schmalzer. 

Q. Were you employed and on the job at all 
times during December, 1956? A. Yes, sir. 

Q. Did you receive a telephone call from Mr. 
Simmons of Construction Materials? 

m. “Wo, sir 

Mr, Carr: That is all. 


Cross Examination [213] 
Q. (By Mr. Catlin): Mr. Negley, just one ques- 
tion. May I have the so-called factory orders. Call- 
ing your attention, Mr. Negley, to the notations 
which I believe you call this an order memo, some- 
thing like that, you made when you received the 
telephone call from Mr. Swagerty ? 
A. Yes, sir. 
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Mr. Carr: What date? 

Mr. Catlin: December 4, 1956. 

© (By Mr: Cathin): May I ask, duting the 
time that you were talking to Mr. Swagerty on the 
phone, how much of this notation was made by you 
at that time while you were talking to Mr. Swagerty 
on the phone, if you reeall? 

A. Yes, I reeall. I made the notation immedi- 
ately when one of the balance of the requirements 
at Ajo to be billed to Construction Materials, Con- 
struction Division, and then he gave me the com- 
pany name, Construction Materials Company, Con- 
struction Division, Tucson, Arizona, and I noted 
what he said as I put it here above is “Division of 
Pioneer Constructors.”’ 

@. Did you make this notation here at the same 
time that you made—while you were talking to Mr. 
Swagerty on the phone? A. Yes, sir. 

Q. Is there any reason why you would date this 
the same time and then go to another place on there 
and also date it [214] again? I bee your pardon, it 
is not dated. 

A. JI was using the space to allow my notation 
inasmuch as the body of my notation I have the 
specification for the material required. 

Q. This about the above is a division of Pioneer 
Constructors, you are positive Mr. Swagerty told 
you this and this wasn’t an assumption on your 
part? 

A. Iam positive Mr. Swagerty told me that. 

Mr. Catlin: No further questions. 

(No further questions indicated.) 
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J. L. SCHMALZER 
called as a witness herein, having been first duly 
sworn, testified as follows: 


Direct Examination 
(By Mr. Carr): State your name. 
J, L.Schmalzer. 
Where do you live, Mr. Schmalzer? 
Benson, Arizona. 
Do you hold a position with Apache Powder 
Company ? A. Ido. 

Q. During the period March 30, 1956 to March 
12, 1957, did you hold a position with Apache 
Powder? A. I did. 

Q. What was your position during that period? 

A. Assistant secretary and assistant treasurer. 

Q. What were your principal duties as such 
officer ? 

A. I was fully in charge of the accounting de- 
partment. 

Q. At that time was Mr. Negley, who just testi- 
fied, a billing and shipping clerk in that depart- 
ment? A. He was. 

Q). Who was your assistant in the accounting 


OPore 


department? A. Amos Browning. 
(). Tfave you been in the courtroom during all 
the trial of this case? A. J have 


(. You heard the testimony of Melvin J. Sim- 
mons in regard to a telephone conversation, call to 
Apache Powder Company on or about December 
10, 19562 A. 1 didh 


Q. Did vou receive that eall? A. J did not. 
‘ 
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Q. Would you in the ordinary course of the 
handling of business for Apache Powder receive 
that call if vou had been present and on the job? 

Mr. Johnson: I object to that as calling for his 
eonclusion. 

Q. (By Mr. Carr): Who would receive a eall 
that came to Apache Powder Company with the re- 
quest to talk to the bookkeeping or accounting de- 
partment? [216] 

Mr. Johnson: I object. 

A. It would have been direeted to me. 

The Court: The answer may stand. 

® (By Mr. Carr): If you happened to he 
absent from vour office at the time, who then would 
it have been directed to? A. Mr. Browning. 

@. Your assistant? A. My assistant. 

Q. In charge of the accounting department. Did 
you receive a call from Mr. Simmons on or about 
that date? De | dad wot. 

min Coe. “Thetis all: 

Mr. Johnson: No questions. 

Mr. Carr: You may step down. 

(Witness excused.) 


AMOS J. BROWNING 
called as a witness herein, having been first duly 
sworn, testified as follows: 


Direct Examination 
@. (By Mr. Carr): State your name? 
A. Amos J. Browning. 
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Q. Where do you reside, Mr. Browning? [217] 

A. Benson, Arizona. 

Q. Are you an employee of Apache Powder 
Company ? A. Jam. 

Q. Were you an employee of Apache Powder 
Company during the period March 30, 56 to March 
12, “57% A. Yes, sir. 

@. What was your position with the Company 
during that period ? 

A. I was assistant to Mr. Schmalzer in the 
bookkeeping department. 

@. Ifa eall came to the bookkeeping department 
or the accounting department of Apache Powder 
and Mr. Schmalzer didn’t happen to be present, to 
whom would it be directed ? A. To me. 

Q. Did you reeeive a telephone eall from Melvin 
J. Simmons of Construction Materials Company on 
or about December 10, 1956 ? A. No, Sim 

MreCarr: That is,all. 


Cross Examination 
Q. (By My. Catlin): Have you ever had a tele- 
phone eall from Mr. Simmons? A. No, sit. 
Q. You have never talked to him? [218] 
A. No, Sim 
(No further questions indicated.) 
(Witness exeused.) 
Mr. Carr: That coneludes the Apache Powder 
Company ease, if the Court. please. 
We at this time ask for an amendment of the 
amended complaint to conform to the evidence. 
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First, showing in each mstance in the amended com- 
plaint that the date of the termination of the Pio- 
neer subcontract of the execution of Construction 
Materials contract was January 8, 1957, and second, 
that oral notice was given to the prime contractor on 
Mareh 19, 1957 by Apache Powder Company within 
ninety days after the last material prior to January 
Sth, 1957 was furnished by Apache Powder Com- 
pany on the Ajo job on December 20, 1956. 

Mr. Johnson: At this time, your Honor, we ob- 
ject to the portion of the amendment which asks 
that it be amended saying oral notice was given to 
the prime contractor on the grounds the Miller Act 
doesn’t provide for oral notice and that. amendment 
would be completely immaterial. 

The Court: Leave is given to make the first 
amendment in regard to allegation regarding the 
date of the subcontract by Construction and termi- 
nation of the Pioneer contract. The balance of the 
motion is denied. 

Mr. Lester: May I inquire, your Honor, if that 
is [219] on the basis of 

The Court: On the grounds it is immaterial. 

Mr. Lester: On the basis of some other decision 
that oral notice can never comply with—in accord- 
ance with the Statutes? 

The Court: Yes. 

Mr. Lester: We would like an opportunity at 
some time to submit authorities to the Court on that 
point where it has been held sufficient. 

The Court: I know of no case except the case in 
the Fifth Circuit where the Court on the basis of 
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one of its earlier decisions indicated that it would 
be possible to give or to comply with the Miller Act 
by the giving of oral notice, but that has been dis- 
approved in the Ninth Cireuit in the case in which 
I wrote the opinion. The case that I refer to in the 
Ninth Cireuit is Bowden against Malloy, decided 
about a year ago. 

Mr. Johnson: At this time, your Honor, the 
third party defendant moves for judgment—or it 
should be the defendant at Jeast, or the third party 
defendant—moves for judgment against the plain- 
tiff Armco Drainage Company for the reason that 
their evidence has failed to support the allegations 
of their complaint and has failed to prove any cause 
of action against the original defendant, and hence 
by subrogation against the third party defendant, 
and [220] I wish to make the same motion for judg- 
ment against the plaintiff Apache Powder Company 
for the reason the evidence has failed to sustain 
their allegations, failed to disclose any cause of 
action against the defendant Ashton-Mardian Com- 
pany or against the third party defendant, and for 
the further reason that the evidence as presented 
by the plaintiff Apache Powder Company affirm- 
atively shows that taken in its most favorable light 
to them, that a contract between a new subeontract 
between the prime contractor and Construction Ma- 
terials was finally executed on January 8th, 1957, 
that the last delivery of materials prior to the exe- 
eution of said new subcontract was on or about De- 
cember, 1957—on or ahout Deeember 20, 1956, that 
their notice was not given until April 25, 1957, 
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which was well beyond the ninety days from either 
of those dates, and further that their own evidence 
shows that either they had actual notice in Decem- 
ber of 1956 of the change of subcontractors, or if 
they did not have actual notice, they did have notice 
of facts sufficient to a reasonable man on inquiry, 
where reasonable inquiry would have discovered the 
true state of affairs. 

Do vou eare to hear argument at this time, your 
Honor? 

The Court: No. 

Mr. Catlin: For the purpose of the record, the 
defendant Ashton-Mardian joins in the motion 
made by Mr. Johnson. [221] 

The Court: Very well. I will reserve ruling on 
both motions. 

Mr. Johnson: I wil call Mr. Swagerty. 


PAUL A, SWAGERTY 
called as a witness herein, having been first duly 
sworn, testified as follows: 


Direct Examination 


Q. (By Mr. Johnson): Please state your name. 

A. Paul A. Swagerty. 

Q. Where do vou live? 

A. 3168 North Romero Road; Tucson. 

Q. What is your occupation? 

A. Construction superintendent. 

Q. By whom are vou employed at the present 
time ? 


A. Construction Materials, Construction Divi- 
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Q. By whom were you employed during the year 
1956? 

A. I was hired by Tommy Moore of the old 
Pioneer organization and later was rehired by Joe 
Skorpick for Construction Materials, Construction 
Division. 

Q. In what capacity did you work for Pioneer 
Constructors during the portion of the year 1956 
when you were employed by that company? [222] 

A. In what capacity ? 


Q. Yes 
A. As construction superintendent. 
Q. Where? 


A. <Atthe Ajo Radar Base. 

Q. That is the Ajo job we have been discussing 
in this case? A. Yes. 

Q. You have been in the courtroom during the 
trial of this ease and heard the preceding evidence? 

A. Most of it. 

Q. Do you recall the approximate date on which 
your employment by Pioneer terminated and you 
beeame associated with Construction Materials? 

A. Well, it was sometime in October of °56 that 
Mr. Skorpick and some representative of Pioneer 
whom I don't know except for one man I had ocea- 
sion to meet before, Curtis Catrin, called at the Ajo 
job for the purpose of determining what portion of 
the work had heen done at that time. 

Q. Did they advise you at that time from then 
on you were to be employed by Construction Mate- 
rials? 
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A. Mr. Skorpick advised me I think the follow- 
ing week, but he told me at that time there would 
be a change. That is why these people were there. 

Q@. And the following week it was that the 
change had been [223] made, is that right? 

A. My pay check came out Construction Mate- 
rials, Construction Division. He actually told me at 
the time there would be a change and asked me to 
stay on if IT would. 

Q. Did you hear the testimony of Mr. Negley 
who testified a little while ago? A. I did. 

@. Did you hear his testimony in regard to a 
telephone conversation with you on or about the 4th 
day of December, 1956? Ay Ldidk 

Q. Did you have a conversation with him on 
that day? 

A. Well, I don’t know. It has been too long ago 
to pinpoint a date, but I had numerous conversa- 
tions with Mr. Negley and if the record shows there 
was an order placed at that date by me, I would say 
that was correct. 

@. Do you recall a conversation on or about that 
time in which the matter of billing was discussed, 
whether or not it should be billed to Pioneer or 


Construction Materials? Ane melo: 
Q. Could that have been on or about the time 
Mr. Negley mentioned ? A. I think so. 


Q. Tell the Court the substance of that conver- 
sation. 

A. Well, to regress, Mr. Simmons had called 
me sometime [224] prior to this conversation and 
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asked me that it wasn’t just with regard to Apache 
Powder, it was with regard to any suppliers that 
we might have dealings with, which were few, and 
that I remind everyone that the bills should be sub- 
mitted to Construction Materials, Construction Di- 
vision, so I took this opportunity to tell Mr. Negley. 

@. Wiull you tell us as near as vou ean just what 
vou said and what he said on that oceasion? ‘This 
is a long time and vou ¢an't recall the exact words, 
but if vou can give us the substance. 

A. At first I told him that future billings with 
regard to the Ajo work should be billed to Con- 
struction Materials, Construction Division. I don’t 
know, I think at the time he asked me with regard 
to addresses, I told him that he could forward the 
statements to the same place that he had the previ- 
ous ones; that Mr. Simmons would take care of 
them. 

Q. Do vou recall anything being said about them 
as to the status of Construction Materials Com- 
pany, whether it was or was not a division of 
Pioneer Constructors Company? 

a. No, I don't, because I didnt know. I @m 
a construction superintendent. T don*t know what 
affiliates the firm has or don’t have. 

Q. To the best of vour knowledge did you ever 
make a statement to Mr. Negley or anyone else 
that Construction Materials Company was a divi- 
sion of Pioneer Constructors? [225] 

& J have hot. 

Mr. Johnson: That is all. 
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Cross Examination 

Q. (By Mr. Lester): You have just told us 
that you didn’t know what the exaet velationship 
was between the two companies at that time? 

A. No. I had no way of knowing. 

Q. It is entirely possible, isn’t it, that vou may 
have said something about the relationship, which 
you thought may have been the relationship be- 
tween the two companies at that time? 

A. As I remember it, sinec the mail and every- 
thing was handled through the same office, I think I 
made mention to him that the bills should be sub- 
mitted to the same channels. What he made out of 
that, £ don’t know, but as far as what [—the con- 
tact I had with Tucson 180 miles away, our payrolls 
et cetera went through the same channels. 

Q. But the point is you did not then know what 
the situation was between the two companies, isn’t 
that true? 

A. I know that I drew my check or was draw- 
ing my cheek from Construction Materials, Con- 
struction Division. 

Q. Isn’t it true at that time you did not know 
exactly the relationship between those two com- 
panies? [226] 

A. No, I don’t—I don’t think I know anything 
of the Company policy even to this date. 

Q. That would be more true then than today, 
isn’t that correct? 

A. The only thing I know about the people are 
the ones that hire me and the ones I work for. 
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Q. Isn’t that true that you knew less about the 
relationship between those two companies than you 
do now? 

A. I don’t know anything of the relationship 
now. 

Q. It is entirely possible you may have said 
something that caused Mr. Negley to jot down the 
notation he did about your conversation? 

A. I am not denying. He could have. 

Mr. Ibester: What 15 alll 


Cross Examination 

Q. (By Mr. Thompson): Mr. Swagerty, I be- 
heve you heard the testimony of Melvin J. Sim- 
mons that he received a call from you advising him 
that in relation to the Armco shipment of metal 
pipe to the Ajo job, that one of the shipments 
made probably in the month of October, 1956, did 
not contain all of the materials ordered, is that 
correct ? A. That is correct. 

@. You asked Mr. Simmons then to see if he 
could order [227] the balanee of those materials? 

A. We were in dire need of them and TIT told 
him to get them there. 

Q. At the time you had this conversation with 
Mr. Simmons, you knew, did you not, that those — 
materials which you were requesting Mr. Simmons 
to order were a part of the materials which had 
been, which were a part of the order signed by 
the Pioneer Constructors in April, 1956? 

A. I wouldn't know about that, but T do know 
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they were short on one of your last loads, on your 
truck deliveries and I knew your truck driver made 
a Mmemorandiun or waybill on it and we didn’t 
receive it, so I asked Mel to cheek on it. We knew 
we were short and the material was on order. 

Q. You knew it was a Pioneer order? 

A. Yes. At that time it would have been. 

Mr. Thompson: That 1s all. 


Cross Examination 

QO» (By Mr. Catlin): Mr. Swagerty, you men- 
tioned that Mr. Simmons had instructed you as 
regards to all your suppliers, to ask them to bill 
Construction Materials for future orders, is that 
correct ? 

A. Not Construction Materials; Construction 
Materials, Construction Division. [228] 

@. Did you do that? A. I did. 

Q. With all of your orders from there on out? 

A. Well, no. As Mr. Negley testified, we han- 
dled a lot of telephone conversations, we never did 
meet but we knew one another pretty well and I 
simply stated from here on out because he knew 
if he got a call from Ajo and from me it was for 
that project. We never went through the formal- 
ity of stating firm names, project numbers. 

Q. They said, ‘‘Mr. Swagerty, send out 28 cases 
of powder’’? 

A. That’s exactly right, or whatever my neces- 
sity was. It usually called for more than that be- 
cause the boy had scheduled it. 
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Q. How about your other materials which you 
would order, or were there any other type of ma- 
terials you would order? 

A. There was no other I ordered other than 
local, automotive parts, and a service station ac- 
count, things like that. The rest of the materials 
were all handled through the Tucson office. We 
did not have an accounting office set up at Ajo. 

@. As far as you were concerned, from some 
where around the first week in November, you were 
an employee of Construction Materials, Construc- 
tion Division, 1s that correct? A. 2 wee 

@. And you were not an employee of Pioneer? 

A. That is correct. 

®. Did that situation apply to all of the other 
employees at Ajo who had been? 

A. All under my jurisdiction. 

@. Did you ever receive any inquiry from a 
representative of Apache Powder on the job in 
Ajo as to who was on the job, Pioneer or Con- 
struction Matenals, or any inquiry regarding it? 

A. Not to my knowledge. Their representa- 
tives called on us from time to time, but I don’t 
remember specifically of anybody being there or 
could have been there. 

Q. Did anybody inquire of you? 

A. Nobody inquired of me that T ean remember 
or vecall at this time. 

Mr. Catlin: No further questions. 


Reeross Examination 
Q. (By Mr. Lester): I am curious to know the 
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distinction you have just given between Construe- 
tion Materials Co. and Construction Materials Co., 
Construction Division. Apparently there is some 
distinetion. I noticed it in your testimony. Can 
you explain it? 

A. Well, as I understood it from Mr. Skorpick, 
the Construction Division was not organized until 
they took over the balance of the Ajo job. Prior 
to that time it had been [230] a supplier of ag- 
eregate and transit mix supplics. To my knowl- 
edge it never built a project in the field, so they 
established Construction Materials, Construction 
Division. 

@. How many other divisions are there? 

A. None that I know of. That is the one. 

@. How many have there been in the past? 

A. I don’t know about that. I worked for Pio- 
neer Constructors and I worked for Construction 
Materials, Construction Division. There is Con- 
struction Materials with which I have nothing to 
do with that supplies transit mix and aggregate 
to various jobs. 

Q@. <As far as you know there is a distinction 
between Pioneer, Construction Materials and Con- 
struction Materials, Construction Division? 

A. That is the way I take it. 

Q. But you are not quite sure? A. What? 

Q. You are not quite sure what the distinction 
is? 

A. J am sure of the firm I am working for, 
Construction Materials, Construction Division. 
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Q. Do you contend, Mr. Swagerty, that when 
you made this telephone call in December, 1956, 
that you at that time notified Mr. Negley that 
there was a change in the subcontract on this job? 

A. 1 wouldn’t put it that way, no. [281] 

Q. As a matter of fact, there was no change 
at that time, was there? 

Mr. Johnson: I object to that question as con- 
clusion of this witness. The witness testified he 
doesn’t know the difference between those com- 
panies. 

Mr. Lester: This question goes to as far as he 
knows. 

A. As far as I know, as I have testified, I was 
working for Construction Materials, Construction 
Division. What the policy was, the contract. writ- 
ten, the subcontract written, I know nothing about. 
I know the people that paid me. 

Q. (By Mr. Lester): You didn’t know what 
the status of the subcontract was on that job at 
that time? A. I had no oceasion to know. 

@. Did you ever know at a later date? 

A. What the subcontract was? 

Q. What the status was at all times if and when 
it changed ? 

A. I know this much, that a contract must have 
changed hands or the people wouldn’t have com- 
mitted themselves to finish the job. 

Q. But you don’t know when it changed hands? — 

A. I had no oceasion to know. Probably the 1 
time they changed my cheek. 
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@. You couldn’t have told Mr. Negley that? 

A. Couldn’t have told him what? [232] 

Q. About the change, because you did not know 
when it was or that there was going to be one? 

A. I was just following out instructions from 
the Tueson office with regard to billing. 

Q. The most you told Mr. Negley then, the 
most you eclaiun you told him was to make a change 
in the form of billing? 

A. I told him henceforth shipments to Ajo 
should be billed Construction Materials, Construc- 
tion Division. 

Q. With regard to Apache’s Exhibit No. 4, Mr. 
Swagerty, will you take a look at an invoice which 
s dated January 17, 1957 and take a look at the 
bottom where it says Pioneer Constructors. Can 
you tell me if that is your signature? 

mm That. as, 

Q. In other words, you ect for the ship- 
ment of materials described in that invoice? 

me 1 did 

Q. You received the materials on the job and 
signed that invoice? A. That’s right. 
Underneath Pioneer Constructors, true? 
True. All I looked at is 28 cases delivered. 
This isn’t the only one you signed? 

No. 
You signed a great many of these over the 
Feiviive project, had you not? [233] 

A. I don’t know how many. It usually piles 

up on a mountain some place out of reach. If I 
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was two or three miles up on the mountain and it 
would take an hour for me to get down and 
Apache’s truck come in, the boys, Mr. West, would, 
or he would assign one of his assistants to help 
unload the truck. That was a common courtesy, 
and they reeeipted for the material when they got 
ih 
Q. You are familiar with the form? 
A. Anybody is familiar with the form of bill of 
lading, but I was interested if I got 25 cases of 
powder and explosives. That is what I was most 
concerned with. 
Mr. Lester: That is all. 
(No further questions indicated.) 

The Court: Do you want to excuse this witness? 
(No objections indicated.) 
(Witness excused.) 

Mr. Johnson: We rest, your Honor. 

The Court: Is there anything further? 

Mr. Thompson: If the Court please, in Plain- 
tiff Armco’s complaint on page 3 thereof, I don’t 
know whether this is too important in view of the 
stipulations that have been made, but in view of 
the notice indicating the unpaid balance which Mr. 
Sturm sent to the Ashton-Mardian Company, in 
paragraph 8, line 4, inadvertently it says during 
the month of October, and I move the Court to 
amend that to [234] August at this time. It says 
October to December. It should be August to De- 
cember. 

The Court: The complaint may be so amended. 
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Mr. Jolmson: Your Honor, at tlis time we 
renew our motion for judgment in both eases on 
the grounds previously stated. 

Mr. Lester: We move for judgment on our com- 
plaint, if the Court please. 

Mr. Thompson: Defendant Armco moves for 
judgment on its complaint. 3 

The Court: The motion of Armco will be 
granted. 

To me it is clear in their case they did furnish 
the materials to Pioneer as a subcontractor on the 
Ajo job; that the last of the materials was fur- 
nished on Deeember 17, 1956, and that a notice to 
the prime contractor complying with the terms of 
the Miller Act, written notice was given to the 
prime on the 12th day of March, 1957, within the 
ninety days. 

The motion of Armeo for judgment against Pio- 
neer and the prime and the Travelers Indemnity 
will be granted. 

In the other matter, the other case, the thing 
that gives me question is whether or not Apache 
had notice or was charged with notice by the early 
part of January, that the materials furnished after 
December 4 were actually furnished to Construc- 
tors so that they were furnished to a different—a 
person other than the subcontractor Pioneer, there- 
fore, [235] whether or not their April 25th notice 
Was within the ninety days. 

I want to look at some of the exhibits on that 
to satisfy myself, and on that will determine the 
decision as to whether or not Apache is entitled to 
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recover. According to my present views, if they 
were not on notice or charged with notice by that 
early date in January at a time before the 15th of 
January, then I think they would be entitled to 
judgment, but if they were on notice or charged 
with notice, then notice under the Miller Act wasn’t 
given at the proper time as to the written notice 
in April. 

Mr. Catlin: Does your Honor wish any argu- 
ment on this? 

The Court: I have a feeling right now, but I 
want to take a more careful look at the exhibits. 
That is the situation. J don’t think argument 
will change it any. I have a conviction about it. 
I just want to study the exhibits again. I looked 
at them in passing and I want to take a better 
look at them. 

Mr. Catlin: I would like to make one observa- 
tion. 

The Court: IT am always open to that. 

Mr. Catlin: The observation I would like to 
make is that, first, that for either of these plain- 
tiffs to recover, we will take Apache, is under the 
Miller Act, and the Miller Act alone is what gives 
them the right to recover as far as [236] the Miller 
Act is concerned. 

The Court: And the surety. 

Mr. Catln: And the surety. Therefore, we 
hare to look to the Miller Act in this case solely. 
I believe T am correct. 

The Court: That is right. 

Mr. Catlin: The only notice under the ecireum- 
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stances, there is no assertion that this supplier had 
any direet dealings with the prime at all. So they 
fall down under the second portion which requires 
that the notice and the only provision in there 
as to notice 1s a notice not running from the prime 
to the suppher, but a notice running from the 
supplier to the prime. And certain things your 
Hfonor said this morning, I don’t want your Honor 
to get his eve off the ball at all as to what notice 
is called for under the Miller Act. 

The Court: The notices I see in the case of 
Ameo are in your letter of March 11 and the 
notice J see here from Apache is the letter of 
April 25th, a registered letter. Are those the 
ones you think I should keep my eye on? 

Mr. Catlin: The thing I was worried about and 
am worried about is a conception in your Honor’s 
mind of putting a duty onto the prime to notify 
all of the suppliers of all of the subs at any time 
when the job is either stopping or where he has by 
reason, ohne reason or another, fired a [237] sub- 
contractor or for any other reason that a subcon- 
tractor goes off the job. That is the thing that 

The Court: I think there may be an estoppel 
on the part of the prime and therefore against the 
surety under certain circumstances. I don’t believe 
a case like this ever happened before. I hope it 
never will happen again. 

Mr. Catlin: It never will with anybody sitting 
in this room. 

Lhe Court: But I have no authority for feeling 
that there could be an estoppel, but if I find the 
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facts will warrant it, I wouldn’t hesitate to base a 
judgment on the estoppel theory. 

Mr. Catlin: One other observation that was on 
the law, and that is this, that in taking the testi- 
mony of Mr. Ashton, Mr. Simmons and Mr. Swag- 
erty, 1t would appear that this is what happened: 
That as far as Construction Materials and Pio- 
neer are concerned, and their various ramifications 
which we the prime do not know anything about, 
or did not know anything about, they among them- 
selves made a change on the job not apparent to 
the prime at that point and not apparent to the 
supplier, which until the last of November, at 
which time they at that point apparently had made 
the—got up nerve enough or something else, to 
approach the prime to see if he would agree to 
the change, and which under certain circumstances 
and certainly under the cireumstanees that Mr. 
[238] Ashton pointed out: Can’t see how it will hurt 
us, sO you have our permission to go ahead, all of 
whieh was formalized, I believe the word Mr. 
Ashton used, formalized by the actual execution of 
the contract and the issuance of the Hartford bond 
at a later date, however, as between the Pioneer 
and Construction Materials. That change had 
taken place as far as their dealings are concerned, 
and if it had been done correctly by them, by those 
people, 1 would have been that change as among 
the supphers would have been done at that time 
also beeause that is when they actually on the 
ground made the change. Whether the prime— 
under your Honor’s theory is charged with that, 
that of course is vour Honor’s decision. TI wanted 
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to point out what I thought actually happened. 

Mr. Johnson: One brief observation, your 
Honor. Your Honor stated that the crux of the 
matter is whether Apache had notice or was chareed 
with notice. I won't discuss the exhibits because 
jour rotor will teter to them, but 1 de want te 
point out and emphasize one point in Mr. tlender- 
son's testimony I think should be given very great 
consideration in that respect, and that is when he 
stated on cross examination that, yes, he was con- 
eerned with all these facts as disclosed by those ex- 
hibits but they considered it very carefully and 
did make an investigation. The evidence shows they 
made a very inadequate investigation. They didn’t 
talk to Skorpick, Ashton, anybody else that would 
know. Thereby [239] by his own admission he 
was on notice that there might be something going 
on and decided to make an investigation of it. IL 
beheve that is a fact that should be considered 
along with exhibits, that by Mr. Henderson’s own 
admission, own statement, the way he considers 
this matter. 

Mr. Lester: One brief observation. It seems to 
me defendants’ defense in this case boils down to 
this: They say Mr. Apache on December 4th, we 
gave you enough of a hint as to what the underly- 
ing truth of the situation was, and had you em- 
ployed your imagination and had you conducted a 
thorough investigation, you would have discovered 
the truth. Bear in mind, your Honor, that on De- 
cember 4th there was no change in the subcontract, 
so what would we have found out had we exercised 
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our imagination and our diligence in conducting this 
investigation which I submit in the first place we 
were under no duty to do. We would have found out 
there was no change in the subcontracts. The most 
we could have found out at that time had the prin- 
cipals involved chosen to tell us the truth, was that 
one was contemplated and might eventually, de- 
pending upon certain contingencies, be executed. So, 
what would the result have been had we elected to 
act upon this December 4th hint? Had we elected 
to do business with the new subcontractor who was 
not yet the subcontractor, and then on January 8th 
for some reason the contract not changed because 
hy the company or one thing and another did [240] 
not materialize as they expected, and had the situ- 
ation remained the same, that 1s, had Pioneer re- 
mained the sub for one reason or another, then 
they could come in and say you jumped the wrong 
way. You elected to go with Construction Materi- 
als Company. You made a bad guess. We thought 
we were going to change subcontractors but we did 
not. You are therefore out under the Miller Act 
because ninety days expired. They say you didn’t 
dream the truth and had you exercised your im- 
agination you would have found out what was going 
on and would have been able to jump one way or 
the other and had you jumped the right way you 
would be okay, but we did not know which way to 
jump beeause that never developed until January 
8th. It seems perfectly ridiculous to me to suggest 
that Apache who had no part in these negotiations 
with the sub and the prime was under an obligation 
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to play detective in the matter and find out what 
their imaginations were, when they themselves knew 
and could just as easily have told us instead of merely 
hinted to us in this manner by having an employee 
in the office call and say please change your billing. 
Thev knew we weren’t changing it. We never did 
change it. They knew it all along, that it was never 
returned to us. They could have just as easily writ- 
ten a Ietter. That would have been the natural thing 
for any business man to do in the situation, was to 
write a Ietter and say we are going to ehange the 
situation and when changed to write and [241] tell 
us we have changed it. To me it 1s reminiscent of 
the old shell game, which one has the bean at which 
time. 

Mr. Catlin: Your Honor, he speaks of “they’’. 
We don’t want to be associated with Pioneer as far 
as the “they’’ is concerned. They owe the hill and 
should have paid it and we would like to see all 
suppliers get paid, but the “thev’’, we don’t want 
to be accused of. 

Mr. Lester: I am not accusing the prime. The 
onlv thing about the prime is that they did have 
official oral notice as reflected by the written memo- 
randum from Mr. Mardian to Mr. Ashton within 
the ninety days, and depending how your Honor 
rules, if vour Honor continues to rule adversely to 
us on that point, then, of course, we have nothing to 
do but rely on our written formal notice of April 
2oth. 

The Court: The plaintiff Armco will prepare 
findings of fact and conclusions of law and a judg- 
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ment. I will decide 967 in the next few days. 

Myr. Cathn: We have another important step 
as far as the prime is concerned, that is our little 
difficulties with the third party defendant. So far 
in this case they have been on the same side. We 
now change parts of the fence. I would like to have 
your Honovr’s ideas as to how and when we should 
handle that portion of this matter. 

The Court: It may take care of itself. You may 
not [242] be in any disagreement with Hartford. I 
realize there are issues to follow, but we will take 
eare of this at this time and pick up the loose ends 
from there. 

We will stand at recess. [243] 

[Endorsed]: Filed June 3, 1958. 


[Endorsed]: No. 16052. United States Court of 
Appeals for the Ninth Circuit. Apache Powder 
Company, a corporation, Appellant, vs. The <Ash- 
ton Company, Ine., Contractors and Engineers, for- 
merly Ashton Building Company and Mardian Con- 
struction Company, corporations engaged in a joint 
venture as Ashton-Mardian Company and The 
Travelers Indemnity Company, a corporation, Ap- 
pellees. Transcript of Record. Appeal from the 
United States District Court for the District of 
Arizona. 

Filed: June 18, 1958. 

Docketed: June 18, 1958. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
For the Ninth Cireuit 


No. 16052 


UNITED STATES OF AMERICA, for the Use 
of APACHE POWDER COMPANY, a cor- 
poration, Appellant, 

vs. 


THE ASHTON COMPANY, INC., CONTRAC- 
TORS AND ENGINEERS, formerly Ashton 
Building Company and MARDIAN CON- 
STRUCTION COMPANY, corporations en- 
gaged in a jomt venture as Ashton-Mardian 
Company and THE TRAVELERS INDEM- 
NITY COMPANY, a corporation, 

Appellees. 


CONCISK STATEMENT OF POINTS TO 
BE RELIED ON BY APPELLANT ON 
APPEAL 


Appellant herein, United States of America, for 
the Use of Apache Powder Company, a corpora- 
tion, intends to rely upon the following points for 
reversal of the judgment of the District Court: 


1. The District Court erred in denying plaintiff 
Apache Powder Company’s motion, made at the 
close of its ease, for an amendment to the Amended 
Complaint to conform to the evidence, alleging that 
oral notice was given to the prime contractor, Ash- 
ton Mardian Company, on March 19, 1957, by 
Apache Powder Company within ninety (90) days 
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after the last material, prior to January 8, 1957, 
was furnished by Apache Powder Company on the 
Ajo job on December 20, 1956, for the reason that 
such proposed allegation conformed to the evidence, 
and was material in that such oral notice complies 
with the requirements of Act of Congress of August 
24, 1935, c. 642 $2, 49 Stat. 794, 40 U.S.C.A. §$270b(a). 

2. The District Court erred in finding that the 
plaintiff Apache Powder Company did furnish ma- 
terials to the subcontractor, Pioneer Constructors, 
from June 13, 1956. to and ineluding the 31st day 
of October, 1956, at the special instance and request 
of the defendant Pioneer Constructors of a reason- 
able value of $20,900.39, without at the same time 
finding that the last of the material furnished by 
plaintiff Apache Powder Company on the aforesaid 
Ajo radar station job, prior to January 8, 1957, the 
date when the subcontract of defendant Pioneer 
Constructors was formally terminated and a new 
subcontract formally entered into between Ashton- 
Mardian Company and Construction Materials Com- 
pany, was on December 20, 1956, such additional 
findings being material and being required by the 
undisputed evidence on these points. 

3. The District Court erred in finding that de- 
fendant Pioneer Constructors ceased the doing of 
any work on the aforesaid job on October 31, 1956, 
and Construction Materials Company did perform 
all work encompassed under the Pioneer Construe- 
tors’ subcontract done on and after November 1, 
1956, without at the same time finding that until 


January 8, 1957, Pioneer Constructors was held re- 
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sponsible and hable under its subcontract and bond 
to the prime contractor by Ashton-Mardian Com- 
pany, the prime contractor, and that from and in- 
cluding November 1, 1956, to and including January 
8, 1957, the work performed by Construction Mate- 
rials Company on said job was performed under 
the same management, using the same office, employ- 
ing substantially the same personnel and equipment, 
and obtaining its material and supplies from the 
same suppliers as had Pioneer Constructors prior 
to November 1, 1956, such additional findings being 
material and being required by the undisputed evi- 
dence on these points. 


4. The District Court erred in finding that, on 
December 4, 1956, in the expectation that the de- 
fendant Pioneer Constructors’ subcontract and the 
entry of Construction Materials Company into a 
subcontract would soon thereafter be formally ac- 
complished, Construction Materials Company caused 
the plaintiff Apache Powder Company to be noti- 
fied that all materials thereafter supplied or deliv- 
ered by plaintiff Apache Powder Company to the 
aforesaid job were to be billed to Construction Ma- 
terials Company, without at the same time finding 
that such notification was given by the person who 
previously had ordered the material for the Ajo job 
as an employee of Pioneer Constructors, that such 
person did not notify Apache Powder Company 
that he then was an employee of Construction Mate- 
rials Company, and that such person then voluntar- 
ily stated that Construction Materials Company was 
a division of Pioneer Constructors, such additional 
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findings being material and being required by the 
undisputed evidence on these points. 


5. The District Court erred in finding that after 
December 4, 1956, and not later than January 8, 
1957, plaintiff Apache Powder Company had knowl- 
edge and information which would have led a rea- 
sonably prudent person in the same situation to 
make an investigation of the subcontract situation 
on the Ajo job and the relation of Pioneer Con- 
structors and Construction Materials Company 
thereto, for the reason that Pioneer Constructors’ 
subcontract had not been terminated on December 
4, 1956, and plaintiff Apache Powder Company had 
no notice or knowledge until March 19, 1957, that 
Pioneer Constructors’ subcontract had been termi- 
nated on January 8, 1957, and such findings are not 
supported by the evidence and are contrary thereto. 


6. The District Court erred in finding that plain- 
tiff Apache Powder Company failed to make any 
reasonable effort under the circumstances to ascer- 
tain the facts regarding the subcontract situation 
and the relationship of Pioneer Constructors and 
Construction Matemals Company thereto: and that 
Apache Powder Company did not act with ordinary 
prudence in protecting its rights as against the 
prime contractor and its surety, for the reason that 
such finding is not supported by the evidence and is 
contrary thereto. 


‘aed 


i. Lhe Distriet Court erred in conelnding that 
the written notice given by plaintiff Apache Powder 


Company to defendant Ashton-Mardian Company 


led 
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on April 25, 1957, did not comply with the require- 
ments of Act of Congress of Angust 24, 1935, ec. 642 
§ 2, 49 Stat. 794, 40 U.S.C.A. § 270b(a), for the rea- 
son that Apache Powder Company had no notice or 
knowledge until March 19, 1957, of the termination 
on January 8, 1957, of Pioneer Constructors’ sub- 
contract, and said written notice was given within 
ninety days after Apache Powder Company fur- 
nished the last of the material on said Ajo job on 
March 12, 1957, and said conclusion is not supported 
by the law and the evidence and is contrary thereto. 


8. The District Court erred in concluding that 
the oral notice given by plaintiff Apache Powder 
Company to defendant Ashton-Mardian Company 
on March 19, 1957, given within ninety (90) days 
from December 20, 1956, on which date plaintiff 
Apache Powder Company furnished the last of the 
materials on said Ajo job prior to January 8, 1957, 
when Pioneer Constructors’ subcontract was termi- 
nated, did not comply with the requirements of Act 
of Congress of August 24, 1935, c. 642, § 2, 49 Stat. 
794, 40 U.S.C.A. § 270b(a), for the reason that said 
oral notice did comply with the requirements of 
said Act of Congress, and said conclusion is not 
supported by the law and the evidence and is con- 
trary thereto. 


9. The District Court erred in concluding that 
the plaintiff Apache Powder Company is not enti- 
tled to judgment against the defendants The Ash- 
ton Company, Ine., Contractors and Engineers, for- 
merly Ashton Building Company, and Mardian 
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Construction Company, corporations engaged in 
Joint Venture as Ashton-Mardian Company, and 
The Travelers Indemnity Company, a corporation, 
or any of them, under the First Count of the 
Amended Complaint, and that said defendants are 
entitled to judgment against the plaintiff for their 
costs of suit, for the reason that such conclusions 
are not supported by the law and the evidence and 
are contrary thereto. 


10. The District Court erred in ordering, ad- 
judging, and decreeing that defendants The Ashton 
Company, Inc., Contractors and Engineers, for- 
merly Ashton Building Company, and Mardian 
Construction Company, corporations engaged in 
Joint Venture as Ashton-Mardian Company, and 
The Travelers Indemnity Company, a corporation, 
have judgment against the plaintiff on the First 
Count of plaintiff’s Amended Complaint, and that 
plaintiff take nothing by said First Count from 
said defendants, or any of them, and that said de- 
fendants have their costs of suit, for the reason that 
such judgments are not supported by the law and 
the evidence and are contrary thereto. 


Respectfully submitted, 


EVANS, KITCHEL & JENCKKS, 
/s/ By ALFRED B. CARR, 
Attorneys for Plaintiff. 


Notice of Mailing Attached. 


[Endorsed]: Filed June 18, 1958. Paul P. 
O’Brien, Clerk. 
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[Title of Court of Appeals and Cause. |] 


DESIGNATION OF RECORD MATERIAL 
TO CONSIDERATION OF APPEAL 


Appellant herein, United States of America, for 
the Use of Apache Powder Company, a corpora- 
tion, hereby designates all of the record which is 
material to the consideration of the appeal, num- 
bering and setting forth the items in accordance 
with the Clerk’s Certificate of Record on Appeal, 
dated June 16, 1958, as follows: 


1. Complaint. 

2. Answer of Defendants The Ashton Company, 
Inec., Contractors and Engineers, formerly Ashton 
Building Company and Mardian Construction 
Company, corporations engaged in Joint Venture 
as Ashton-Mardian Company. 

3. Motion for More Definite Statement by third 
party defendant, Hartford Accident and Indem- 
nity Company. 

4, Plaintiff’s Response to Third Party Defend- 
ant’s Motion for More Definite Statement. 

o. Answer of Defendant, Pioneer Constructors, 
a corporation. 

6. Answer of Third Party Defendant to Plain- 
tiff’s Complaint. 

7. Answer of Defendant, The Travelers Indem- 
nity Company, a corporation. 

8. All of the Transcript of Pre-trial Confer- 
ence, except those portions relating solely to No. 
Civil 966, the case of Armco Drainage & Metal 
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Products, Inc., which excepted portions appear on 

Lines 9 to 25, inclusive, page 4. 

All of page 5. 

Lines 1 to 10, inclusive, page 6. 

Line 1, page 7. 

All of pages 8, 9, and 10. 

Lines 1 to 6, inelusive, page 11. 

Lines 8 to 25, inclusive, page 16. 

All of pages 17 and 18. 

Lines 1 to 9, inclusive, page 19. 

Lines 13-25, inclusive, page 26. 

Lines 1 to 19, inclusive, page 27. 

Lines 25 and 26, page 31. 

All of pages 32, 33, and 34. 

ines 1 to 20, inclusive, page 35. 

9. Minute entry of January 30, 1958 (pre-trial 
conference). 

10. Minute entry of February 28, 1958 (order 
granting leave to file amended complaint and for 
separate trials). 

11. First Count of Amended Complaint. 

12. Minute entry of March 4, 1958 (proceedings 
of tral). 

13. Minute entry of Mareh 5, 1958 (further pro- 
ceedings of trial). 

14. Minute entry of March 6, 1958 (decision). 

15. Proposed Additions to Findings of Fact and 
Conclusions of Law. 

16, Objections to Proposed Additions to Find- 
ings of Fact and Conelusions of Law filed by de- 
fendants Ashton-Mardian Company and The Trav- 
elers Indemnity Company. 
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17. Minute entry of Mareh 21, 1958 (settling 
findings of fact and conclusions of law and making 
additional findings of fact and conclusions of law). 

18. Findings of Fact and Conclusions of Law. 

19. Judgment. 

20. Civil Docket Entry of Judgment of March 
21, 1958. 

21. Civil Docket Entry of Judgment of April 
a 1O58. 

22. Minute entry of April 3, 1958, for entry of 
judgment upon claim made by First Count of 
Amended Complaint. 

23. Notice of Appeal to Court of Appeals from 
judgment entered March 24, 1958. 

24. Plaintiff’s Bond for Costs on Appeal relat- 
ing to appeal from judgment entered March 24, 
1958. 

25. Plaintift’s Notice of Appeal to Court of Ap- 
peals from preliminary judgment entered March 
24, 1958, and final judgment entered April 3, 1958. 

26. Plaintiff’s Bond for Costs on Appeal relat- 
ing to appeal from preliminary judgment entered 
March 24, 1958, and final judgment entered April 
Be 1958. 

27. All of the Transcript of Proceedings, except 
the testimony relating solely to No. Civil 966, the 
case of Armco Drainage & Metal Products, Inc., 
which excepted portions are as follows: 

(a) The testimony of William Johnson, appear- 
ing on pages 22 to 30, inclusive. 

(b) The testimony of Gerald John Sturm, ap- 
pearing on pages 30 to 42, inclusive, and pages 
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45 to 50, inclusive. [The testimony of Gerald John 
Sturm appearing on pages 43 and 44 1s to be in- 
cluded. | 

(c) The testimony of W. T. Melder, appearing 
on pages 96 to 102, inclusive. 

28. Designation of Contents of Record on Ap- 
peal. 

29. Concise Statement of Points to be Relied 
On by Appellant on Appeal. 


Dated June 23, 1958. 


EVANS, KITCHEL & JENCKKES, 
/s/ By ALFRED B. CARR, 
Attorneys for Appellant. 


Notice of Mailing Attached. 


[Endorsed]: Filed June 25, 1958. Paul P. 
O’Brien, Clerk. 


